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United States Court of Appeals for the 

District of Columbia j 

I 

i 

I 

a Supreme Court of the District of Columbia]. 

I 

Xo. 82737 At Law. j 

George II. Price Company, Inc., a corporation, Plaintiff, 

vs. ! 

i 

Carey A. Hardee, Receiver, Federal-American National 

Bank & Trust Co., Defend ant. j 

i 

United States of America, j 

District of Columbia, ss: \ 

BE IT REMEMBERED, That in the Supreme Court of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter men¬ 
tioned, the following papers were filed aijid pro¬ 
ceedings had, in the above-entitled cause, to| wit:— 

1 Amended Declaration | 

i 

Filed Februarv 18 1935 j 

- i 

In the Supreme Court of the District of Columbia 

Law Xo. 82,737 j 

George H. Price Co., Inc., a corporation, Plaintiff , 

vs. 

Cary A. Hardee, Receiver, Federal-Arnerican Xational 
Bank and Trust Company, successor to Merchants 
Bank and Trust Company, Defendant . ! 

First Count j 

I 

The plaintiff, George II. Price Company, Inc., a corpora¬ 
tion duly organized and existing under the laws of th^ Dis- 
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trict of Columbia, sues the defendant, Cary A. Hardee, Re¬ 


ceiver for the Federal-Annerican 


National Bank and Trust 


Company, successors to the Merchants Bank & Trust Com¬ 
pany; for that, heretofore, at and prior to the grievances 
and wrongs' hereinafter complained of, the plaintiff was en¬ 
gaged in a lucrative General Insurance Agency business, 
consisting of writing bonds and insurance in the District of 
Columbia, and enjoyed the business confidence, and good 
credit and financial standing of its many customers, clients, 
principals, and general public; and for that, heretofore, at 
and for a long time prior to the 11th day of August 1930; 
plaintiff was a depositor in the then Merchants Bank and 
Trust Company, which said bank did a general banking 
business in the city of Washington, District of Columbia, 
and plaintiff kept and maintained large and substantial 
daily credit balances in its checking account with said bank. 

And for that, heretofore, on to-wit, the 11th day of Au¬ 
gust, 1930, plaintiff had on deposit to its credit in 
2 said checking account in said bank the sum of, to-wit, 
Nineteen hundred eighty-seven dollars and one cent 
($1987.01); and for that, on the day and year aforesaid, a 
check drawn on said Merchants Bank and Trust Conmanv, 
to the ordef of Commonwealth Casualty Company, by plain¬ 
tiff, for the sum of Seventeen hundred eighty-seven dollars 
and fifty-nine cents ($1787.59) was duly presented to said 
bank for payment: that it thereupon became and was the 
duty of said bank to honor and pay said check, but that, 
notwithstanding its duty in the premises, said Merchants 
Bank and Trust Company wrongfully failed and refused to 
pay or honor said check; and wrongfully stated that plain¬ 
tiff had insufficient funds on deposit with said bank to pay 
said check; and wrongfully caused said check to be pro¬ 
tested for want of sufficient funds; thereby intending to 
injure the plaintiff in its good name, reputation, credit and 
business standing with its clients, customers, principals and 
general public; and wrongfully caused said notice of pro¬ 
test to be sent to various banks and to the Commonwealth 
Casualty Company; that on, to-wit, the 1st day of Novem¬ 
ber, 1931, the Merchants Bank and Trust Company merged 
with the Federal-American National Bank and Trust Com¬ 


pany and said Federal-American National Bank and Trust 
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Company look over the assets and assumed the liabilities 
of said Merchants Bank and Trust Company; Unit on to- 
wit, the 1st dav of November 1933, the defendant, lOarv A. 
Ilardee was duly appointed receiver of the Federaj Ameri¬ 
can National Bank and Trust Company; wherefore! and by 
reason of all which, plaintiff has been seriously and per¬ 
manently injured in its good name, credit and financial 
standing' with its clients, principals, and general public, all 
to the damage of plaintiff in the sum of Two hundred thou¬ 
sand dollars ($200,000.00) j 

3 Second Count j 

The plaintiff, George H. Price Company, Inc*., a corpora¬ 
tion dulv organized and existing under the laws of the Dis- 
trict of Columbia, sues the defendant, Cary A. Hardee, Re¬ 
ceiver for the Federal-American National Bank ancjl Trust 
Company, successors to the Merchants Bank & Tru^t Com¬ 
pany; for that, heretofore, at and prior to the grievances 
and wrongs hereinafter complained of the plaintiff ^as en¬ 
gaged in a lucrative General Insurance Agency business in 
the District of Columbia, consisting of writing bonds and 


insurance; and enjoyed the business confidence, good will, 
and good credit and financial standing of its many custom¬ 
ers, clients, principals, general public, and of the Common¬ 
wealth Casualty Company of Philadelphia, Pennsylvania, 
for which said Company, plaintiff was the general agent in 


the District of Columbia m the writing of bonds alnd m- 

l 

sura nee. j 

That at and for a long time prior to the 11th day Of Au¬ 
gust 1930, plaintiff was a depositor in the then Merchants 
Bank and Trust Company, and kept and maintained large 
and substantial daily credit balances in its checking account 
in said bank; and for that on, to-wit, the 11th day oif Au¬ 
gust, 1930, plaintiff had on deposit to its credit iij said 
checking account in said bank, the sum of, to-wit, Nineteen 
hundred eighty-seven dollars and one cent ($1987.01)1; and 


for that, on the day and year aforesaid, a check, draAm on 
said bank, to the order of Commonwealth Casualty jCom- 
pany, by plaintiff for the sum of Seventeen hundred eighty- 
seven dollars and fifty-nine cents ($1787.59) was dul}i pre¬ 
sented to said bank for payment; that it thereupon bdeame 
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and was the duty of said bank to honor and pay said check, 
but that, notwithstanding its duty in the premises, said 
bank wrongfully failed and refused to pay or honor said 
check; and wrongfully stated that plaintiff had in- 
4 sufficient funds on deposit with said bank to pay said 
check; and wrongfully caused said check to be pro¬ 
tested for want of sufficient funds; and wrongfully caused 
said notice 'of protest to be sent to various banks and to 
the Commonwealth Casualty Company; thereby intending 
to injure the plaintiff in its good name, reputation, credit 
and business standing with its clients, customers, general 
public, and with its principal, Commonwealth Casualty 
Company; wherefore and by reason of all which plaintiff 
has been seriously and permanently injured in its good 
name, reputation and credit standing with its clients, cus¬ 
tomers, principals, and general public, and said Common¬ 
wealth Casualty Company, by reason of the wrongful dis¬ 
honor of said check as aforesaid canceled plaintiff power 
of attorney to act for said company and cancelled plaintiff 
agency for said company, by reason of all which plaintiff 
was requirdd to discontinue its business from which it had 
theretofore derived and enjoyed an income of, to-wit, Twcn- 
tv-five thousand dollars a vear, all to its damage in the sum 
of Two hundred thousand dollars. 

That on to-wit the 1st day of November 1931, the Mer¬ 
chants Bank and Trust Company merged with the Fed- 
eral-American National Bank and Trust Company and said 
Federal-Amcrican National Bank and Trust Company took 
over the assets and assumed the liabilities of said Merchants 
Bank and Trust Company; and on, to-wit, the 1st day of No¬ 
vember 1933, the defendant, Cary A. Hardee was duly ap¬ 
pointed receiver of the Federal-American National Bank 
and Trust Company. 

Wherefore and by reason of all which plaintiff sues the 
defendant and asks judgment in the sum of Two hundred 
thousand dollars, besides costs. 

FOSTER WOOD 
Attorney for Plaintiff. 
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5 Plea to Amended Declaration. j 

i 

Filed February 27 1935 

**#*##### 

Comes now the defendant, Carv A. Hardee, Receiver of 
the Federal-American National Bank and Trust Company, 
in the above entitled cause and for a plea to the Amended 
declaration herein filed, and each count thereof, s^ys that 
the plaintiff its action ought not to have and maintain, be¬ 
cause he says that on, to wit, the ll.th day of August, 1930, 
the plaintiff did not have on deposit and subject to itjs check, 
a sufficient sum of money to pay its said check for $1,787.59, 
when the same was presented for payment, and thel defen¬ 
dant denies each of the other allegations of the count, ex- 
eept that he admits he is the Receiver for the F|cderal- 
American National Bank and Trust Company, successor 
to the Merchants Bank and Trust Company, and that the 
plaintiff was a depositor therein. [ 

HUSTON THOMPSON 
HERBERT S. WARD 
Attorneys for Cary A. Ifardee. 

Copy served by Mail 2/27/35 
HERBERT S. WARD 
Atty for Deft. 


Memoranda, 

June IS—1935. 

Jury sworn, Juror ^±8 withdrawn and counsel agree to 
proceed with 11 jurors. Jury respited until tomorrow. 

June 19—1935. 

Trial resumed, same jury respited from day to d 
and including June 25—1935. 


June 25—1935. 

Jury return into Court with sealed verdict for 
plaintiff for $27,500. 
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Motion for Judgment Non Obstante Veredicto 

Filed June 29 1935 

* *:# # # * * # * 

Comes now the defendant in the above-entitled cause by 
his attorneys Huston Thompson and Herbert S. Ward and 
moves the Court in the said cause to enter judgment in 
favor of the defendant notwithstanding: the verdict herein 
rendered in favor of the plaintiff, and for the ground of the 
motion shows the Court that the plaintiff has pleaded a 
merger of the Merchants Bank and Trust Company with the 
Federal-American National Bank and Trust Company, of 
which defendant is Receiver, and that the latter ‘‘took over 
the assets of and assumed the liabilities of the Merchants 
Bank and Trust Company”. Nevertheless the plaintiff 
has sued in tort for the wrongful dishonor of its check by 
the Merchants Bank and Trust Company. It is well settled 
that a tort, until it is reduced to judgment, is not a liability 
which is assignable or transferable. The plaintiff has failed 
to allege that this tort was a liability for which the defen¬ 
dant ever became liable and has produced no evidence of 
any merger, or other transaction, between the alleged tort¬ 
feasor and the defendant. 

HUSTON THOMPSON 
HERBERT S. AVARI) 
Attorneys for Cary A. Hardee , Receiver . 

Copy served by Registered Mail. June 29, 

1935 Return Receipt demanded 

HERBERT S. AAWRD 


7 Motion for a New Trial 

Filed June 29 1935 

* *!# # # * * * * 

Comes now the defendant in the above-entitled cause and 
respectfully moves this Court to grant a new trial therein 
for the following reasons:— 

1. The verdict is contrarv to the evidence. All of the 

•* 

evidence of both plaintiff and defendant established that 
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the deposit of August 11th was not credited to plaintiff un¬ 
til after the check for $1,787.59 was presented dnd pro¬ 
tested. Further, plaintiff did not show that notic<j of dis¬ 
honor ever came to knowledge of any person except him¬ 
self and Merchants Bank & Trust Company and jthat he 
himself reported it to the Commonwealth Casualty Com¬ 
pany when he was in Ph^adelphia about August 1|6, 1930. 
Furthermore, the burden was on plaintiff to show hdw much 
of a net profit he made from the account of the Common¬ 
wealth Casualty Company, and other facts upon whiph dam¬ 
ages could be predicated. Nor did he show how unjich was 

1 I 

to be allowed under each count, i. e. how much for loss of 
account. And for other matters brought out in tfhe evi¬ 
dence. | 

2. The verdict is against the weight of the evidence. The 
evidence shows that plaintiff drew against insufficient 
funds; that he used a form of agreement in making|the de¬ 
posit which made the Merchants Bank and Trust Company 
his agent; that this form limited his right to draw Against 
checks covered thereby to the amount of cash in thcf hands 
of the Bank at the time the check was presented; ajid that 
the deposit of the check was not accepted and credited to his 
account when his check was protested; and that the [leposit 
of five checks totaling $599.55 was not accepted by the bank 
and a credit passed to his account until after the qieck in 
question for $1,787.59 was presented the last time land it 
was protested. And for other matters brought out| in the 
evidence. 

8 3. The verdict is without any evidence to sjupport 

it. There is no evidence that the plaintiff had on 
deposit to his credit at the time the check for $1,787.59 was 
presented and dishonored any sum in excess of $1,^87.46. 
All of the evidence is that the Merchants Bank and! Trust 
Company had not credited at the time of presentation! of his 
check the item of $599.55. The authorities are agaihst the 
liability of the defendant for the torts of the Merchants 
Bank and Trust Company and therefore all the evidence 
introduced by plaintiff as to liability of the defendant is 
inadmissible. And for other matters apparent frop the 
evidence. 

4. The court admitted improper evidence over the objec¬ 
tion of defendant. The court admitted evidence of k con- 
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solidation between the Merchants Bank and Trust Com¬ 
pany and the Federal-American National Bank where a 
merger was alleged, notwithstanding the tort liabilities dif¬ 
fer. And for other matters apparent in the evidence. 

5. The court excluded legal and relevant evidence of¬ 
fered by the defendant, to which defendant duly excepted, 
in that the court refused to permit witness Deland to answer 
what balance was in the bank on August 7th when he drew 
the check in question, as shown by his books (p. 27). On 
page 27 the,court said he could answer when he had the 
books, but lip never got the books. Further, the court re¬ 
fused to permit the defendant to show telegraphic corre¬ 
spondence of August 9th regarding the check dated Au¬ 
gust 7th, first presented for payment August 9th, dishon¬ 
ored on August 11th (p. 103). Further, the court would 
not permit witness Donoghue to testify regarding dealings 
with check prior to August lltli (p. 113), which would 
have shown flow derelict plaintiff was in its dealings with 
the defendant and naturally made it move with caution in 

present and future transactions, all of which goes 
9 to the question of damages. The court would not 

permit witness Brooks to state what percentage of 
overdrafts in his bank were covered bv collateral, after the 
subject was interjected by the court’s own questions (176- 
177). The court refused to permit witness Ellison to tes¬ 
tify regarding the credit extended to Price Company (203) 
as well as other matters excluded bv the court. 

6. The court refused to withdraw evidence improperly 
admitted in that plaintiff had introduced a photostat copy 
of a letter without accounting for the disappearance of the 
original. Witness identified the paper offered as “a letter 
given to him by the Merchants Bank and Trust Company 
on August loth” (p. 16). Counsel indicated “no objec¬ 
tion” after inspection believing it to be the original letter. 
Witness on cross examination (p. 32) stated he got this 
(indicating) from Mr. Donoghue’s hands in the office of the 
Merchants Bank and Trust Company. Later witness stated 
he had several photostats made and this was a photostat. 
Counsel then asked the court to strike the exhibit from the 
record because he was deceived into not objecting (p. 33). 
The court denied the motion, exception was noted (p. 34). 
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7. The court erred in refusing to grant the firs 
of defendant to which exception was duly noted. 

8. The court erred in granting the 1st and 2ndjprayers 
of plaintiff to which exception was duly noted. 

9. The amount of the verdict is grossly excessivej All of 
the evidence shows that the Commonwealth Casualtv Com- 
pany did not have knowledge of the dishonor of this check 
at the time of the cancellation of plaintiff’s contract (p. 
198). The evidence is that plaintiff called the attention of 
the Commonwealth Casualty Company to the dishonor of 
the check after cancellation of his contract. Theiie is no 

evidence that the dishonor of check caused tjhe can- 
10 collation of the contract. There is nothing in the 
evidence upon which to base such an amount as 
$27,500 or any amount. 

10. The statements and rulings of the court made in the 
course of the trial in the presence of the jury were preju¬ 
dicial to the defendant, as set out particularly in stenog¬ 
rapher’s report, with regard to "Witness Ellison jp. 192, 
DeLand p. 19, Donoghue, pages 122, 3, 4, 5, 6, 7, $, 9-130 
and 131, Witness Brooks pages 173, 74, 75, 76 and 7j7. 

11. The verdict bv its amount discloses a bias I in the 
minds of the jury in favor of the plaintiff and agaijnst the 
defendant. There was no evidence of any damage sliown to 

•f o 

have resulted from the dishonor of this check. Noj one is 


| prayer 


shown to have had knowledge that it was dishonored ex¬ 
cept the National Metropolitan Bank and the Philadel¬ 
phia Bank, except that plaintiff himself published the fact 
to his principals in Philadelphia. 

12. That the charge given by the court to the jury did 
not contain the prayers offered by the defendant and 
granted by the court, as will appear from a reading! of the 
charge. 

13. That the court erred in not directing a verdict for the 
defendant at the close of plaintiff’s case, because tjlie de¬ 
posit contract was of such a nature as to make the jchecks 
deposited not subject to withdrawal and because thej*e was 


no showing of any liability in tort, as against the defen¬ 
dant, and other matters in evidence before the couijt, and 

fro liabilitv bv this defendant. 

* » 

14. That the court erred in not directing a verdict for 
the defendant at the close of defendant’s case because the 
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deposit contract was of such a nature as to make the checks 
deposited not subject to be drawn against until they were 
accepted by the bank, credited on its books, and coi- 
11 lected in cash. The undisputed evidence shows the 
checks deposited August 11, 1935, were not accepted 
or credited or collected until after the check for $1,787.59 
was dishonored, although plaintiff had drawn against this 
deposit on August 7, and did not at that time, or any time 
between August 7 and until after the credit of the deposit 
August 11, have a sufficient sum to his credit on the books 
to pay the check for $1,787.59. Furthermore, there was no 
showing of any liability in tort, as against the defendant; 
and no liability by this defendant to the plaintiff; and for 
other matters in evidence before the court. 

15. The Court in charging the jury did not properly 
state the law. 

j HUSTON THOMPSON 

HERBERT S. WARD 
Attorneys for Defendant 


Supreme Court of the District of Columbia 

Friday, October 25, 1935. 

Session resumed pursuant to adjournment, Hon. PEY¬ 
TON GORDON, Justice, presiding. 

***#*&=&* * 

Upon consideration of the motions filed herein, for a new 
trial and for judgment non obstante veredicto, it is or¬ 
dered that said motions be, and the same are hereby each 
and severally overruled, and judgment is accordingly or¬ 
dered. 

Wherefore!, it is considered that plaintiff recover of the 

defendant herein the sum of Twenty-seven Thousand Five 

Hundred Dollars ($27,500.00), together with costs of suit 

to be taxed bv the clerk and have execution thereof. 

* 


12 Memoranda 

October 29—1935. 

Appeal noted in open court. Bond as supersedeas fixed 
at $30,000. 
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November 13—1935. 

Time to file Bill of Exceptions extended to and ilncluding 
November 21, 1935. 

* j 

_ 

November 21—1935. j 

Proposed Bill of Exceptions—filed. j 

j 

Letter of the Deputy Comptroller of the Currency 

Filed November 13 1935 ! 

§ 

* * * * * !» * * | * 

TREASURY DEPARTMENT 
Washington 

Comptroller of the 
Currency 

- November 11,| 1935 

Address Reply to | 

“Comptroller of the Currency” j 

Mr. Carv A. Hardee, Receiver, I 

i 7 7 

Federal-American National Bank & Trust Companjy, 
Washington, D. C. 


Dear Sir: 

Receipt is acknowledged of your letter of November 5th 
advising that the Supreme Court of the District of Colum¬ 
bia recently denied a motion to set aside the verdict] in the 
amount of $27,500 against your bank in Law Ca^e No. 
82,737, George H. Price Company, Inc. vs. Federal Ameri¬ 
can National Bank & Trust Company. You believe thjat this 
case is of sufficient importance to warrant an appeal and 
request authority to perfect an appeal. 

We concur in the view that the amount of the judgment 
and the questions involved in this case require an appeal to 
protect the interests of creditors. Accordingly you are 
hereby directed to perfect an appeal to the United States 
Circuit Court of Appeals of the District of Columbia and 
in view of this direction no bond on appeal should be re¬ 
quired. Pacific Bank v. Mixter, 114 U. S. 463. 


Yours very truly, 

GIBBS LYONS 


eb 


Deputy Comptroller of the Currency . 
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Motion tv Vacate Judo went 

K' 

Filed November 21 1935 


* 


* 


* 


Comes now the defendant in the above entitled cause and 
respectfully moves ibis Honorable Court to vacate the 
judgment in the sum of $27,500.00, therein entered on Oc¬ 
tober 25, 1935, for the reason that it appears as shown by 
his affidavit hereto attached and made a part hereof, that 
at the time of the trial of said cause fraud was perpetrated 
upon the Court and Jury by the willful and corrupt perjury 
of F. Harold DeLand, as shown by the attached income tax 
returns. The said witness was President of tlie plaintiff 
corporation and was the only witness for the plaintiff tes¬ 
tifying in said trial, and this witness testified under oath 
as follows: 

“We have done a business of anywhere from $35,000.00 
to $25,000.00 net income a year.” 

Whereas in truth and in fact the net income from the busi¬ 
ness of said corporation as shown by the attached income 
tax returnsihas been at no time more than $5,000.00 a year, 
in that the income tax returns of the plaintiff corporation 
executed and sworn to bv said witness as President of the 
corporation show that for the year 1928 the net income of 
said corporation was $4,824.04, and for the year 1929 the 
net income was $418.09, whereas for the year 1930 the cor¬ 
poration made no profits whatsoever, but on the contrary 
sustained a loss of $5,281.52, as shown by the certified copies 
of the income tax returns of said corporation for the years 
1928,1929, and 1930, attached to the aforesaid affidavit. 

Said testimony by said witness on behalf of the plaintiff 
as aforesaid appears as falsely and corruptly given with 
the knowledge of its falsity and with intent to de- 
14 ceive the Court and Jury for the purpose of estab¬ 
lishing a basis or foundation for damages in said 
cause, and this testimony is the only evidence constituting 
a basis upon which the Jury could have found the verdict 
rendered. 

That attorneys for defendant in the preparation of said 
cause for trial had contemplated testing or checking ex¬ 
pected testimony of plaintiff as to its earnings by cross-ex¬ 
amination with reference to its books and records, and de- 


GEORGE H. PRICE CO. IXC. 


13 


fendant, in accordance with said plan sought, at tllie time 
of the trial, to test or check the correctness of said testi¬ 
mony of said witness by issuing process to compel produc¬ 
tion of the books and records of said Corporation 'but the 
same were not produced and said witness testified t^iat said 
books had been lost and hence defendant had no wayj at that 
time of contradicting- or overcoming said testimony, j It was 
not until defendant had been furnished on Noveniber 19, 
1935, through the Comptroller of the Currency, vjitli the 
aforesaid certified copies of income tax returns that defen¬ 
dant had any information concerning the truth or! falsity 
of the testimony of said witness as to the profits ancjl losses 
of said corporation during the periods in question' That 
the evidence now herewith presented could not, by 'the ex¬ 
ercise of reasonable diligence have been sooner discovered 
or presented bv defendant. 

CARY A HARDEE 
Defendant 

I, Cary A. Hardee, being first duly sworn, depojse and 
sav that I have read the within and foregoing motion bv 
me subscribed, that I know the contents thereof, and tjliat the 
same is true. ! 

CARY A HARDljE 

Subscribed and sworn to before me this 20^;h day 
15 of November, 1935. | 

HAROLD A. MEEK, 

(Seal) Notary Public District of Colombia 

HUSTON THOMPSON j 

HERBERT S. WARD | 

Attorneys for Cary A. Hardee 

* * * # # * # j # 

A ffidavit of Cary A. Ilardee , Receiver. | 


I, Cary A. Hardee, being first duly sworn, depose and say 
that I am the Receiver of the Federal-American National 
Bank and Trust Company and named as defendant m the 
above-entitled cause; that heretofore a verdict was returned 
in favor of the plaintiff in the sum of $27,500.00, whereon 
judgment was entered on October 25, 1935; that on N^vem- 
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ber 20, 1935 there came into my possession the attached 
certified copies of the income tax statements filed by the 
plaintiff corporation for the years 1928, 1929 and 1930, 
which was the first information I had as to the contents of 
these statements and further as to the fact that these state¬ 
ments were signed by Francis Harold Deland, who was the 
President of the plaintiff corporation, and who testified as 
the only witness in behalf of the said corporation at the 
trial herein. 

I make this affidavit in support of a motion to vacate the 

judgment entered in this cause by reason of the fraud and 

perjury perpetrated by witness Deland therein, as disclosed 

bv the additional evidence attached hereto. 

* 

CARY A HARDEE 

Receiver. 

Subscribed and sworn to before me this 20th dav of No- 

* 

vember, 1935. 

I HAROLD A. MEEK, 

(Seal) Notary Public for D. C. 

HUSTON THOMPSON 
HERBERT S. WARD 
Attys for Cary A Hardee 






TREASURY DEPARTMENT 


WASHINGTON 


So y fbe r 


RSUANT to the provisions of Sect lot. <61, Chapter 17, Title 28 of the 
States Code (Section 882 of the Revised Statutes of the United States), 
y certify that the annexed is a true oopy of the corporation Income 
urn, with attaohed papers, of the Geo. H. Priee Company, Incorporate, 
teenth Street, Washington, D. C., for the year 1928, -—■ ] • — m ^ 


this Departaent 


IN WITNESS WHEREOF, I have hereunto set my 

and ceas ed the seal of the Treasury Department to hi 
affixed, on the day and year first above written. 


By directMiiaUrajegBBtaqr of the Treasury: 
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CORPORATION INCOME TAX RETURN 

For Calendar Year 1928 

Fa* Hi* with the CoBecter of Internal Rnvcana far Tocr District on or Bofare Mirdi 15,1929 


PRINT PLAINLY CORPORATION'S NAME AND BUSINESS ADDRESS 

• /if ^ CL & - ^ZTa/ C.. 


(Street and nosz&cr) 


Page 1 of Return 

« rt/l 


Semi 

Number 






Date of Incorporation 

Under tie Laws of what Slat* or 


^swyJit . 2 3 . d 

(Post office and State) 


_ 


Caeh Check K.O. Cert, of 


Kind of Business 




Is This a Consolidated Return of Two or More Corporations?_ 


—I— . GROSS INCOME 

1. Gross Sales from Trading or Manufacturing, Less Returns and Allowances.. 

I » 

2. Less Cost of Goods Sold: 

\ 

\ 

(а) Inventory at close of preceding year_ r _ 

r / 

(б) Merchandise bought tar sale..... 

f (c) Cost of manufacturing or otherwise producing goods (From Schedule a) 

(<fl Total of lines (o), (6), and (e)___ 

(«) Less inventory at end at year ___ 

i. Gross Profit from Trading or Manufacturing (Item 1 minus Item 2)_ 


5. Interest on Bank Deposits, Notes, Mortgages, and Corporation Bonds...j.. 

6. Rents.-----..L_ 

7. Royalties_ 1 - 

S. Profit from Sale of Real Estate, Stocks, Bonds, and other Capital Assets (From Schedule B)_ 

9. Dividends on Stock of Domestic Corporations.__ 

10. Other Income (including dividends received on stock of foreign corporations). (State natnro of income) 


11. Total Income in Items 3 to 10--- 

DEDUCTIONS 

P 

4 

1 ‘ _ . - 

1 Repairs c no.. <iaie r»____ 

15. Interest_ 

1G. Taxes (From Schodute X) ----- 

17. Losses (From Schedule F)- - —-- - - 

IS. Bad Debts (From Schedule O)__ 

19. Dividends (From Schedule H)--- 

20. Depreciation (resulting from exhaustion, wear and tear, or obsolescence) (From Schedule D 

21. Depletion of Min**, Oil and Gas Wells, Timber, etc. (Submit »cheduie, see Instruction a)- 

22. Other Deductions Not Reported Above. (Explain helow, or ou aeparau «heot): 

(а) Salaries and wages. (Not included In Item 2,12, or li shore).... . — —- — - 

(б) Net Loss for prior year. (Submit schedule) - 


Total Deductions in Items 12 to 22 
Net Income (Item 11 minus Item 23) 


25. Net Income (Item 24 above)- 

20. Less Credit of 33,000 (for a domestic corporation having 
a nc* income of less than $25,360)-- 


COMPUTATION OF TAX 


J$_23. Income Ta 


j£| 




-27. Balance (Item 25 minus Item 26)_ S.. 30. Total Tax (Item 28 plus Item 29).... 

31. Less: Incomo Tax Paid at Source. (This credit can only be allowed to a nonresident foreign corporation)-f 

32. Income and Profits Taxes Paid to a Foreign Country or Uni tod States possession by a domestic corporation (see Inst. 27) 


33. Balance of Tax (Item 30 minus Items 31 and 32) 


An amended return must be marked “ Am ended** at top of return 



28. Income Tax (12% of Item 27)- 

29. If the Net Income of a Domestic Corporation is less 

than $25,360, enter the amount in excess of $25,000.. 


Checlri end drafts will bo accepted only if payable 





























































Pnge 2 of Return 




SCHEDULE A—COST OF MANUFACTURING OR PRODUCING GOODS (Sec Instruction 2) 


Salaries and wages_ 

Material and supplies_ 


Amount 

L 

ti 

i... 

. 

ii 

it 

— 

i .■ 

. 

. 

_ i 


< 

i 

1 

'■ I 


amount 

(Enter m Item art 


_ I c 


L Kind or rsorwmr J 5 . Pate acqciusd 

3. Amount Kecetvxd 

l i 

♦. DErXECUTtON 
Au.ow.trLK Since 
Acquisition 

3. Cost 

«. Value as or 
Mecca 1, 1913 

7. Subsequent 

iMrsOVEMENTS 

h. Net Pnom 
(Enter as Item S) 

. . ' i <5 : 

IS.. !. . 

i j 

S 


!$ 



! 



{ 

* | , < 
J j 

;.i.! 


.: 

i 


I i ! 


I 


! i 

i 

. .. ..... ..... 

1 ! ' 1 

! 

; 

! i 


r—i—. 

1 _• ... i 

. 

l 

I 

* 

i 

i 

i 



i 

! 

. 

. 

i 

_ 1 



: 1 

i 

| 


1 

i 

i 



. 

1 

** i mm 

, • 

.....I. 


| : 

I 

| . __ .. i 

1 

i i 

. 

!.! 

I.! 

. 

. 

1 

.. 

i 

. 

. 

i 

1 


State how 


property was 


acquired.. 


SCHEDULE C—COMPENSATION OF OFFICERS (Sec Instruction 12) 



. ... 


3. Time Devoted 



' 

to IKmnkici 

:■ • 1 

1 




Snxxc? or Stoce Owned 

A. Common 

S. l*D'fcrrv<i 


1 


n. A MOL'nt or 
COMftNKATION 
(Knur hi Item 12) 


SCHEDULE D—COST OF REPAIRS (See Instruction 14) 

1 . Item. I 1 


X Amount 
(E nter u Item U) 


SCHEDULE E—TAXES PAID (See Instruction 16) 

1. Items 


2 . AMOUNT 
(Enter as Item 16 ) 


Salaries and wages_ 




..|_ 




"j . . 

r 




l. Kind or Paorssrr 


SCHEDULE F—EXPLANATION OF LOSSES BY FIRE, STORM, ETC. (Sec Instruction 17) 

j >»«««> i | V2SVW I iSSSSSS 

| $ j - 1~ n ~ 


1 

j X Date Acquuxd 

5 . Cost | 

1 

1 

1 1 ! 

s. ..! 


.J_Ll 

I 


f 

j 

. ...j. 

...i j 


. 



i 

...L 



X DxraxciATtoK 
Allowable Since 
Acquisition 

S 



_ 





j 

_ 


1 


Salvage Value (liutcr ia Item 17 ) 


s-... 




St ate how property was acquired.. . .... —■ - 

ee umu rr C—BAD DEBTS (Sec Instruction IS) I SCHEDULE H—DIVIDENDS DEDUCTIBLE (Sec Instruction 19? 


1. Yia 


X Sale* on 
account 


X Dad Dun 


1. Name or Costoeatumi 


1924..... 

1925 _ 

1926 - 

1927 _ 

* ?*■**- 




J- 






_ Amount or P m psNPs 

X Domestic X Foremen 




. I _ -.—.-.1. 1 .'•. 

*EDyLE I-EXPLANATIO^FwiXJCTION FOR DEPRECIATION (Sea Instruction ^_____ 

*L^-' —°= — 1 . ' . ' I * I A. Value as or I Amount or Dstbsoatiom Cmasotd Orr 


<Ubnfldlnc». l |«t«eSa2rtal^ , ^itih constructed) X Date ACQUIexd I *• £2* ^^* * ArrrTAWn**^^ (g”*-*** 0 * Xsnd) (Excluelro of Lao 


(Exclusive of Land) 7. Previous year* I X Till* year 


IS__$— 


*-- 









»6 >l>Mttfswy«< the 
































































































































Patffe 4 of Return 


SCHEDULE L—RECONCILIATION OF NET INCOME AND ANALYSIS OF CHANGES IN SURPLUS 


• 

1. Net taoome from Item 34. page 1 of tbe return _ 

g~ ■— aeas 




13. Unallowable deductions: 

%_ _ 




2. Nontax* 61# 

(a) latent on obflptloss of a State. Territory, or any political sub¬ 
division thereof, or tbe District of Columbia.. .. .. 





(b) income aod~proflts tame paid to tbe United States, and so much 
of soeb taxes paid to Its poaeasioas or foreign countries as are 





(8) Internet on securities Issued under tbe Federal Farm Loan Act. 
or tmder web Act *» emended. - - — - . 





(e) Federal taxes paid on tax-free oovensnt hoods___ 

W Special improvement taxor tending to tnorewe tbe value of tbe 





(c) Interest on obligations of tbe United States or Its pne nwilnni_ 









(<f) Dividends deductible under Section 23(p) of tbe' Revenue Act 
of ns.... 





(0 ySnStmead fixtures, additions, or betterments treated as ex- 
pens 





M Proceeds of life Insurance policies paid upon tbe death of tbe 
Vmrtd..._ ... . _ . 









- 

CO Other items of non tats hie income (to be detailed): 





(ft Insurance premiums paid oo tbe tile of any offloer or employee 










(8) Interest on Indebtedness Incurred or oon tinned to purchase or 
carry obligations or securities tbe Interest upon which is wholly 

exempt from taxation_ ..._ . ___ .... 

(I) Additions to raaervo for bad debts which are not includod In Item 

is. page l of return......—-— 

0) Additions to metxves lor contingencies, etc. (to be detailed): 

(1) ’ _ 



— 

— 

(*> 



_ 


X Cbarvas against rtaorro tor bed debts, if Item IS. peg© 1 of return, is 
not an addition to a reserve __ _ _ 





4. Charrea against reserves for contingencies, etc. (to be detailed): 






.....a..-. 



- fT „„ 






(?) .... - 




— 

(k) Other unallowable deductions (to ba (totalled): 

(!). _ _--- - 




(0 





3. Total of Linas 1 tc 4, Inclusive- - - - 










8. Total from Line 14 _ . _____ 


. 



(3) —. ._ _- , 





7. Net profit for year, as shown by books, before any adjustments an mado 

S-- 




14. Total of T.ln« J? _ - 

*—. 




thAfvtln (Un* A minnii Mtm «) _ 

13. Dividends paid during tbe taxable year (Kate whether paid In cash, 
stock of tbe corporation, or other property): 

(s) Date paid__ _ Character --- 

t . 




& Surplus tad undivided profits as shown by balance sheet at ckeo of 





Sl Other credits to surplus (to be detailed): 

/a\ 










(t) Date paid. .. Character. „.. 





I 

i 

1 

• 

i 

• 

1 

i 

i 

• 

i 

I 

1 

i 

1 

I 

a 

I 

1 

| 

I 

I 

I 

i 

j 

{ 

• 

« 

1 

a 

i 

[ 

i 

! 

i < 




(1) Date paid.. .. Character.— 





M .i 




IS. Other debits to surplus (to be detailed): 





lu. Total of Lines 7 to 0. Inclusive_ __'1 




(b) . . . — 





1L Total from Line 17.... 





(0. 





22. Surplus and undivided proflu as shown by balance sheet at dose of 

t_ 


i 

IT rV T.lrvw IA lfl _ _ _ _ _ 

i_ 

_!_i. 



QUESTIONS 


KIND OF BUSINESS 


1. By means of 
incom<vL..I * 

•of 


the key letters Riven below, identify the corporation's main 
with one of the general claraa. and follow this by a special 
■ aolTIwfamt to pV« the fxtformatioo called (or under each 

_ Agriculture and related Industries, including fishing, logging. See harvesting, 

etc., and asao the leasing of such property. State the product or products. B.— 
Mining and quarrying. Including gas and oO wells, and also the leasing of such prop¬ 
erty. State the product or products. C.—Manufacturing. State the produet and 
also the material if not implied by the name of the* product. D. —Construction— 
excavations, buildings, bridges, railroads, ships, etc., also equipping and lafUMaf 
same with systems, devices, or machinery, without their manufacture. State nature 
of structures built, materials used, or kind of installations. EL —Transportation— 
rail, water, local, etc. State the kind and special product transported, if any. 
E2. —Public utilities—gas (natural, coal, or water); electric light or power (hydro or 
steam generated); heating (steam or hot water); telephone: waterworks or power. 
153. —Storage—without trading or profit from sales—(elevators, warehouses, stock- 

S ds, etc.). State product stored- E4. —Leasing transportation or utilities. State 
d of property. F. —Trading in goods bought and not produced by the trading 
concern. State manner of trade, whether wholesale, retail, or commission, and prod¬ 
uct handled. Sales with storage with profit primarily from sales. G. —Service- 
domestic, including hotels, restaurants, etc.; amusements; other professional, per¬ 
sonal, or technical service. State tne service. H.—Finance, including banking, real 
estate, insurance. L —Concerns not falling in above classes (a) because of com¬ 
bining several of them with no predominant business, or (f>) for other reasons. 

2. Concerns whose business involves activity falling in two or more of the above 
general classes, where the tame product is concerned, should report business as identified 
with but one of the above general classes; for example, concerns in A or B which also 
transport and market their own product exclusively or mainly, should still be iden¬ 
tified with classes A or B; concerns in C (manufacturing) which own or control their 
source of material supply in A or B and which also transport, sell, or install their own 
product exclusively or mainly, should be identified with manufacturing; concerns in 
D may control or own the source of supply of materials used exclusively or mainly in 
their constructive work; concerns in El or E2 may own or control the source of their 
material or power; concerns in F may transport or store their own merchandise, but 
its production would identify them with A, B, or C. 

3. Answers: 

(a) General class (use key letter designation)_ 


(b) 


Main income-producing business (give specifically the information called 
for under each key letter, also whether acting as principal, or as agent 

on commission; state if inactive or in liquidation)--- 


AFFILIATIONS WITH OTHER CORPORATIONS 
SEE INSTRUCTION » 

4. Does the corporation own 95 per cent efr more of the outstanding capital 

•took of another do me s t ic corporation «r at other _ 

5. Is 95 per pent or men of year outstanding capital stock owned by another 

_ * _ - _ 

6. Ia 96 per cent or more of year outstanding capital stock as well as 95 per cent 
or more of the outs t a ndin g capital stock of another corporation pr of other corpora¬ 
tions owned by the same interests? ______ 

_ 7. If the answer to questions 4, 6, and 6, or to any of them, is “yes,” answer the 
xoHowir-- 


<«> 


re*i 


the corporation file Forms 351, 852, 853, and 853A for the taxable year 


1924 or subsequent taTmhio yean? 

»» ♦Kaea, wl_X 


If the answer to thfr question is 


under the rfmimstanoes described ia 



(b) Did exactly the same condition*, as are set out in the Affiliations Schedules 

filed for 1927 or prior years, obtain during the entire taxable year 1928? —-- 

If the answer to this Question is “no.” a statement, setting forth the particulars in 

which the situation has changed, should be at ta ch ed to and marts a part of this 
return. If there have been any changes in stockholdings, a complete schedule of 
be 'submitted on Form 853, Affiliations Schedule 3. If there 
are companies other than those covered by tbs Affiliations Schedules for prior yean 
which, applying the tests contained in ques t ions 4. 8, or ft, may have come into 
the affiliated group since 1927, Forms 851, 852, 853, and 853A. are required for 
the entire group for the taxable year. 

(c) Did the corporation file a consolidated return for the preceding taxable 

year on a different affiliation basis from this return?_If answer is “vos,” 

a oopy of the Commissioner's letter granting permission to change tho basis of filing 
und e r Section 142(e) of the Revenue Act of 1928 should be attached to the return. 

PREDECESSOR BUSINESS 

8. Did the corporation file a return under tho same name for the preceding 

tavahlc year?_Was the corporation in any way an outgrowth, result, 

continuation, or reorganization of a business or businesses m existence during this 

or any prior year sinoo December 31, 1917?_If answer is ‘‘yes,” give 

n.m -i And address of oach predecessor business, and the date of tho c han ge in entity. 


Upon such change were any asset values increased or decreased? __ 

If the answer is “yes,” closing balance sheets of old business and opening balance 
sheets of new business must be furnishod. 

BASIS OF RETURN 

9. Is this return made on the basis of actual receipts and disbursements?. 


If not, describe fully what other basis or method was used in computing net Income. 


VALUATION of inventories 

10. State whether the Inventories at tho beginning and end of tho taxable year 
were valued at cost, or cost or market, whichever is lower. If other basis was used, 
describe fully, state why used and the date inventory was last reconciled with stock. 


! LIST OF ATTACHED SCHEDULES 

11. Enter below a list of all schedules accompanying this return, giving for each 
a brief title and the schedule number. The name and address of the corporation should 
be placed on each separate schedule accompanying the return. 


AFFIDAVIT 

lor the taxable yew as stated, pursuant to the Revenue Act of 1928acd the Regulation^ issued under authority thereof. ^ ' 


Sworn to and subscribed bef 


I NOTASuZl 

1 



OHsartow oC offioer admlniBterlx* 


(Title) 




































































. . 


- 



Income 

Bond Commissions 
Insurance " 

Interest & Discount 


14,028.12 

1,862.70 

2,962.24 



Expenses 


Salaries & Office Expense 

including rent 12 , 617.93 

foftage 166.14 

Auto Expense (exclusive use of 

business| 175.10 

Depreciation 

Office Fixtures 10% 92*35 

A **o. 25% 100.00 




of Amerira 




TREASURY DEPARTMENT 

WASHINGTON 


to tho provisions of Section 661. Chapter J?. Title 28 of tho. 
States Code (Seotlon 882 of the Revised Statutes of the United States), 
certify that the annexed is e true oop jr of the corporation ineone 
with attached papers, of the Geo. H. Price Coccany, Incorporated, 


IX WITNESS WHEREOF, I hare hereunto set my hand, 
end censed the seel at the Treasury Department to be 
affixed, oo the day and year first above written. 

By direction of tjje Sedfetsry of the Treasury: 
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PRKASURY DEPA RTitEN' 
IXTCKMAL RXTXXVX SUTKZ 


(Auditor’. Stmp) 


m 



m 


TION INCOME TAX RETURN 


Pam 1 of 


with the 


far Tacr Dbtrict ou or Befara March 15 , 1 S 30 


PRINT PLAINLY CORPORATION'S NAME AND BUSINESS ADDRESS 

tc&o. /jf T^JP/ a j£~ <3 o' JZZ^yyC. 


•z * S~7 s /r/ S ^..P -!_ 

_ sy- 4/r:, _ 

(Stmt and number) 

_ &L&sL 6L _<S. CL 


rr\ 



K;>42«» 

Nwefaer. 


(Pott office and gUf) 


CmI> Omk M-O. C-rt.of led. 


Fin* Poymat 


Dale of Incorporation, 


- /J - p 


Kind of Bosirtra 


Under the Laws of wfuUSlclc or Country ^ 


Wy U?r / f A/C4' rff£ *c/ix This a Consolidated Return of Two or More Corporation*? ^d.9. 


GROSS INCOME 


In o one 

Bond Comiuien *11,545.43 

Insuri*nce Comission o 091.30 

Interest and discount *924*54 

$14,561.3 

3. Gross Profit from Trading or Manufacturing (item i minus ttem __ 

Profit from Operations Other Than Trading or Manufacturing. <But.aociro.af laoorw): 



/ 

r 

: 5 .I330 


5. Interest on Bank Deposits, Notes, Mortgages, and Corporation Bonds- 

6. Bents_____ 

8- Profit from Sale of Real Estate, Stocks, Bonds, and other Capital Assets (Prom Scbwitgo B)- 

9\ Dividends on Stock of Domestic Corporations_—--- 

'.0 Other Income (including dividend, reedyed on stock of.foreign corporations). (Suu nets*, or lncom.) 


’JV 

' •-> 


Total Income in Its us 3 to 10_ 

DEDUCTIONS 

rt or 





: 


1 

- 


3?? 




.T 







16. Taxos (Prom ScheJuJ. &) _-____ 

17. Losses (Prom Gcbolote V) __...... _________ 

18. Bad Debts (Prom Schedule O).........____....____ , 

19. Dividends (BaaScMalafi)___ 

20. Depreciation (resulting from exhaustion, wear and tear, or obsolescence) (Prom Sc&odatoi) 

21. Depletion of Mines, Oil and Gas Wells, Timber, etc. (Submit mb.dote, m» instruction a>_ 

22. Othef Deductions Not Reported Above. (BxpuintNlow,ero(>Mpenu.bnt): 

(c) Salaries and wages. (Not Induced In Item 2 . 12 . or 14 Abo-re)__ 

<b) Net Loss for prior year. (Submit schedule)_ 


Total Deductions in Items 12 to 22_ 

Net Income (Item 11 minus Item 23) _ 


JL.ZL/Jik 



COMPUTATION OF TAX 


25. Net Income (Item 24 above;_! 

26. Dess Credit of 53,000 (for a domestic corporation « J 29. If net income of domestic corporation is less than 

having a net income of less than 525,360). . $25,360, enter tho amount over $25,000_ 

27. Balance (Item 25 minus Item 26)-- ,5_ 30. Total Tax (Item 28. plus Item 29).. ( ___ 

31. Less: Income Tax Paid at Source. (This credit can only bo allowed to a nonresident loreifca corporation;_S..... j. 

32. Income Tax Paid to a Foreign Country or U. S. possession by a domestic corporation (see Inst. 27). ..|.. 

33. Balance of Tax (Item 30 minus Items 31 and 32). 


-2S. Income Tax (12% of Item 27)- 

g - _ J i: 29. If net income of domestic corporation Is less than 
* SSOK «nUr thn amount a««r S2A.000 ___ __ 


27. Balance (Item 25 minus Item 26). 




o_po 

7 T?/\ 


An amended return must be marked “Amended” at top of return CWV« and drafts will be accepted only if payable at par 






























































Pago a of Return 


SCHEDULE K—BALANCE SHEETS (Sec lustration 43) 


BEOsnnxo or Taxasue Tcjlx 


Arnncat 


La. .osc*ve lor i 

4. Inventories: 

IUf'.v mate rials_ 

Work in process. 
Finished goods... 


5. Investments (uontaxablc): 

Obligations of a State, Territory, or any po¬ 
litical subdivision thereof, or the District 

of Columbia_—— _ _$_ 

Securities issued under the Federal Farm Loan 

Act, or under such Act as amended..__.. . .. 

Obligations of the United States or its poe- { 


6. Other investments: 

Stocks of domestic corporations__ j$. 

Bonds of domestic corporations___•__ 

Stocks and bonds of foreign corporation*_ j _ 

All other investments cr leans- 1. 

7. Deferred charges: 

Prepaid insurance _j f._ 

Prepaid taxes__ 

AH other____ _ 

S. Capital assets: 

Buildings_$_|„ 

Machinery and equipment_ 

Furniture and fixtures______ 

Delivery equipment_ 





Less reserves for depreciation.. 
0. Patents- 

10. Good will_ 

11. Other assets (describe fully): 


12. Total Asse ts____ 

LIABILITIES 

13. Notes payable Gc® than one year)_ 

14. Accounts payable_ 

15. Bonds and notes (not secured by mortgage)_ 

16. Mortgages (including bonds and notes so secured). 

17. Accrued expenses: 

Interest_ _ 

Taxes____ 

All other_ 

18. Other liabilities (describe fully): 



10. Capital stock: 

Preferred stock (less stock in treasury). 
Common stock (less stock in treasury). 

20. Surplus_ 

21. Undivided profits__ 

22. Total Liabtlitikr 





I 














































SCHEDULE L—RECONCILIATION OF NET INCOME AND ANALYSIS OF CHANGES IN SURPLUS 


Page 3 of Return. 


• Va bwiM (Mm Tte»n X page 1 rf »Ha ntfrTrn 





13. Unallowable deductions: 

fel DoteltJun* rrarnttle. and emMbntlmH 

f_ 




X Xeataxabie income: 

(0 Interest on obligations of a State, Territory, or any politick 

lubdi-rtsioc thereof, or the District of Colombia.. 

fftl Interest on securities issued under the Federal Farm Loan 


— 

— 

— 

(ft) Income and profits taxes paid to the United States, and to 
much of socb taxes paid to its posnetxiuns or foreign coun¬ 
tries as are claimed as a credit in Item 22, page 1 of the 





AfiL or nndi*? rarh Act as amended_ _ 1 

(c) Federal taxes paid on tax-free covenant bcods__... 

(4) Special improvement taxes tending to increase the value of 
the property ass«aed_ ... . 

— 

— 

— 


(c) AW ftM igttrtfw ri /w pfiwgWmy 





(f) Dividends deductible under Section 2S(p) of tho Revenue- 
Actofltcs --- 





(<) Furniture and fixtures, additions, or betterments treated as 
evpnaim on the b«dr. 





(t) Proceeds of life insurance policies paid upon the death of the 
injured. - . . _ 

_ 




(/) Replacements and mmreralx 





* Sf) Other items of nnntaraMo Income (to be detailed): 

(i) - 





(?) Insurance premiums paid oc tbe life of any odosr or em¬ 
ployee where the corporation Is directly or indirectly a 
beneficiary ___ _ _ 





(2> _ _ _ 





(ft) Interest on Indebtedness incurred or continued to purchase 










b wholly exempt from taxation_ 

(0 Additions to reserve far bad debts which ere not Inducted 
In Itern 18, page 1 of return ... 





3. Charsee against reaarve far bed debts, if Item IS, pace 1 of return, 

la not an eddiwno t« » reewre. ... 





0) Additions to reserves far contingencies, etc, (to bo detailed): 





4. Chargee against reserves far contingencies, etc. (to be detailed): 















<M _ 





(ft) Other unallowable deductions (to be detailed): 










*. Total of (lire 1 tnt, by-lnalv* . .. _ _ 

t 



1 “l 

res 





ft. Total from Line 14. . . .. 










7. Net profit far year, as shown by books, before any adjustments are 

ITHd & min rat T-iru\ rt) _ . 

s 




14. Total of Line 13_____ 

t . 




; 13. Dividends paid during tbe taxable year (state whether paid In 
cash, stock of tho corporation, or other property): 

(a) Dote paid.... Character ... _ _ . 

$_ 




S. Surplus and undivided profits as shown by balance sheet at clooe 

of prated in* taxable veer . . . . _ 





9. Other credits to surplus (to be detailed): 





(ft) Date paid.. Character 





(c) IHto paid.... r 





(by 

— 




(f) Date paid-- ... Phapinter 





<0 




1ft. Other debits te sulpha (to be detailed): 

/•\ 





10- Total of Lines 7 to 9, inclusive 





.. _ _ . 




, 

11. Total from TJna IT 





<*> 

17. Total of Lines 13 and UL _ _ _ „ . 





12. Scrplns and undivided profits as snown »y balance sheet at dose 
of taxable year (Line 10 mlnua Line > n 

S _ 




.8_ 


__ 



QUESTIONS 


KIND OF BUSINESS 

1. By means of the key letters gives below, identify the corp o r a tion’s main 
income-producing activity with one of the general classes, follow this by a 
special description of the business sufficient to give the information called for 
under each general class. 

A.— Agriculture and related industries, including fishing, logging, ice harvest¬ 
ing, etc., and also the l e a s i n g of such property. State the product or products. 
B.—Mining and quarrying, including gas and oil wells, and *i«r> the leasing of 
such property. State the product or products. C. —Manufacturing. Stato 
the product and also the material if not im plied by tho name of the product. 
D. —Construction—excavations, buildings, bridges, railroads, ships, etc., 
equipping and ins t a l lin g same with systems, devices, or machinery, without 
their manufacture. State nature of structures built, materials used, or kind of 
i nstalla tions. El. —Transportation—rail, water, local, etc. State tho kind and 
special product transported, if any. £2.—Public utilities—gas (natural, coal, 
or water); electric light or power (hydro or steam generated); heating (steam or 
hot water); telephone; waterworks or power. ES.—Storage—without trading 
or profit from sales—(elevators, warehouses, stockyards, etc.). State product 
stored. Eft. — L e as i n g transportation or utilities. State kind of property. 
F. —T rading in goods bought and not produced by tho trading concern. State 
manner of trade, whether wholesale, retail, or commission, and product handled. 
Sales with storage with profit primarily from sales. G.—Service—domestic, 
including hotels, restaurants, etc.; amusements; other professional, personal, or 
technical service. State the service. H.—Finance, including banking, real 
estate, insurance. L—Concerns not falling in above classes (a) because of 
combining several of them with no predominant business, or (6) for other 
reasons. 

2. Concerns whose business involves activity falling in two or more of tho 
above general classes, where tho same product is concerned, should report busi¬ 
ness as identified with but one of the above general classes; for example, con¬ 
cerns in A or B which also transport and market their own product exclusively 
or mainly, should still bo identified with classes A or B; concerns in C (manufac¬ 
turing) which own or oontrol their source of material supply In A or Band which 
also transport, sell, or lntsall their own product exclusively or mainly, should 
be identified with manufacturing; concerns in D may control or own tho »ouroo 
of supply of materials used exclusively or mainly in their constructive work; 
conoerns in El or E2 may own or control the source of their material or power; 
concerns in F may transport or store their own merchandise, but Its production 
would identify them with A, B, or C. 

3. Answers: 

(a) General class (use key letter designation).. 

(b) M«in iwrtftrwo-pwvfwrfwg business (give specifically the information 

for under each key letter, also whether acting as principal, 
or as agent on commission; state if inactive or in liquidation) 


PREDECESSOR BUSINESS 

6. Did the corporation file a return under the same name for the preceding 

taxable year?_Was the corporation in any way an outgro wt h, 

result, continuation, or reorganization of a business or businesses in existence- 

during this or any prior year since December 31, 1917? __If answer 

is Vyes,” give name and address of each predecessor business, and the date of 

the change in entity._ 


Upon such change were any asset values increased or decreased?_ 

If the answer is “yes,” closing balanoc sheets of old business and opening balance 
sheets of new business must be furnished. 

BASIS OF RETURN 

7. Is this return mado on tho basis of actual receipts and disbursements?__ 

If not, describe fully what other basis or method was used in computing net 

income.- 


VALUATION OF INVENTORIES 

8. Stato whether the inventories at the beginning and end of tho taxable year 
were valued at oost, or cost or market, whichever is lower. If other basis was 
used, describe fully, state why used and the date inventory was last reconciled 


I LIST OF ATTACHED SCHEDULES 

9. below a list of all schedules accompanying this return, giving for each 

a brief title and tho achedulo number. The name and address of tho corporation 
should bo placed on ouch separate schedule accompanying the return. 


AFFILIATIONS WITH OTHER CORPORATIONS 
SIX INSTRUCTION 3S 

4. la this a consolidated return of two or more corporations?_ 

If so, procure from the Collector of Internal Revenue for your district Form 851, 
AffliiAttewa Schedule, which shall be filled in, sworn to, and filed aa a part of this 
return. See Article 12 (c) and (<f), Regulations 75. 

5. Did the corporation file a consolidated return for the preceding 

year? -- s—isioe 



The corporation's books arc in care of 
Located at —-—- 
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Geo# H# Price Co.,Inc« 
815 - 15th St., N.W. 
^&sh# • D«C« I 


BALANCE SHEET 


1929 



ASSETS 


Cash, hank $2769*77 

petty 50*00 

Accounts receivable 
Ches* & Pot* Tel* Co. 

Office Fixtures 


2819*77 

54691*61 

25.00 

1002.75 


Incorporation Exp. 


105.00 


$58644.15 


LIABILITIES 


Accounts payable 
Notes payable 

Capital Stock $10000.00 
Treas• " 5000*00 
Surplus 


25406.22 

5000.00 


5000.00 

5257.91 


I 

i 


38644.15 



i 


20 


29 


Bad Debts. 



avary 4 Burns 


Out of business 

Harry A« Brandt 

$283.87 

Out of business 

14 • Carrington 

55.00 

Cannot locate 

Walter Case 

10.00 

Bankrupt 

E* A* Garvey 

135.02 

refuses to pay 

B* M* Hudson 

2.40 

refuses to pay 
Morse-Goodnow Co* 

10.00 

Out of business 

W* H* llcCeney 

123.60 

refuses to pay 

Bhodes Bros* 

22.90 

Bankrupt 

Tiios* B* Hofcertson 

84.00 

refuses to pay 

V/* W* Stensnerman 

19.39 

Cannot locate 

5.00 


$806.18 
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Ssntrd &tai?0 



of Atttmrla 


TREASURY DEPARTMENT 

WASHINGTON 


loradii 


•r 1* 19.15- 


SUANT to the provisions of Section 661. Chapter 17. Title 28 of the 
iates Code (Section 882 of the Revised Statutes of the United States), 
certify that the annexed is a true copy of the oorporatior^ income 
|n, with attached papers f of the Geo. H. Prloe Company, Incorporated, 
Street, Northwest, Washington, D. C., for the year 1950, —j-—pe 


file itflHis Departaer.t. 


IX WITNESS WHEREOF, I hare hereunto set tar hand, 
and caused the seal of the Treasury Department to be 
affixed, on the day and year first shore Written. 


By direction oi 


Mary oft^e Treasury: 


b, Trtajniry Departmen:. 




r» IT. .a.I XrJB»-TKl>rtT Df»] 
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Pag* 1 of Return 


854441 


BEVlfWED 

SECT' ^^“4 

BY- - -- : 

DATE lUL 21 ^934 


fSUHT PLAINLY CORPORATION’S NAME AND BUSINESS ADDRESS 

T ' sf/C.S <Za /C 

/ ic a ? £F v*£T y-rr /tfw. 


(Street tad somber) 

aSr. .2? C 


(CuhWi Stump) 


(Port O'fflo* Mid State) 


of Incorporation ......._ _ 

Under the Laws of vohai Side or Country ... - a.-jg.- _ 


I* This a Consolidated Return of Two or More Corporations?_ 


Check M.O. C«rt.afIn<L 


First P lymrt t 

M ar y1and 


If so, How Many? 


CROSS INCOME 

1. Grom So 1- * from Trading Less Returns and 

QT 7. .-tm+ng, $ ... J Allowance*, S .. 



Net Sales. 

2. Lass C' )ooda Sold: 

$_ 


a 


(Ki Krawht for fdft .......... _ 





(c) Cost of manufacturing or producing goods (Tram Schedule a): 

Salaries and Other 

V|m, 3 ; costa. £ : Total 





Tot*1 Af ItnM f/iV ffcV and M _ 

$„ . 




■ •• , 

/si T n— Inventorv at end of vear 





S rip«n— Profit from Trading or Maniifaetm-ing (Item 1 minus Ttem 2) 

4. Qao— Profit from Operations Other Than Trading or Manufacturing. CStstonuro* of £dooom): 


5. Interest on Bank Deposits, Notes, Mortgages, and Corporation Bonds_ 

6. Rents______ 

7. Royalties_—------ 

8. Profit from Sale of Real Estate t Stocks, Bonds, and other Capital Assets (From Schedule B)_ 

0. Dividends on Stock of Domestic Corporations__ 

10. Other Inoome (including dividends received on Stock of foreign corporations). (Ststa nature of income): 



11. Total Income in Items 3 to 10 - 

DEDUCTIONS 

12. Compensation of Officers CPrcot Schedule O _ 

• » •*» 

13. Re; *. *•• - ness Property- 

14. R. : . -ctwUeD); Salaries and Wages. $- 


_; Other Carts, $. 


16...:. . jm Schednto Z)-—--- 

17. SdsdikT)_ — — - -- 

18 .>sd Debts (Trod Sefcsduls 05- 

\'j. Dividends (Ticss Schedule ID-- - -— 

J- t;.-—- odation (resulting from exhaustion, wear and tear, or obsolescence; (Proa Schedule d 

21 . Dc - . tiou of Mines, Oil and Gas Wells, Timber, etc. (Submit schedule, tee Instroedoo 21 )_ 

22. Other Deductions Not Reported Above. (Explain below, or on eeperete ebeet): 

(a) Salaries and wages. (Not deluded In Item 2 , IX or 14 abort) --- 

( b ) Net Loss for 1028-1929 (Submit schedule)--j...- 


Total Deductions in Items 12 to 22 
Net Income (Item 11 minus Item 23 


25. Net Inoome (Item 24 above)_'S_„_ !—28. Income Tax (12% of Item 27)- 

26. Less Credit of $3,000 (for a domestic corporation 29. If net income of domestic corporation is less than 

having a net income of less than $25,360. ... $25,360, enter the amount over $25,000- 

27. Balance (Item 25 minus Item 28)_5_<_ 30. Total Tax (Item 28 plus Item 29)- 

31. Less: Income Tax Paid at Source. (This credit can only be allowed to a nonresident foreign corporation)_$_ _ 

32. Income Tax Paid to a Foreign Country or U. S. possession by a domestic corporation (see Inst. 27)_ _ 

33. Balance of Tax (Item 30 minus Items 31 and 32) 




An amended return must be marked “Amended at top of return Checks and drafts will be accepted only if payable at par 









































Pago 2 of Return. 


SCHEDULE K—BALANCE 

































SCHEDULE L—RECONCILIATION OF NET INCOME AND ANALYSIS OF CHANGES IN SURPLUS 


Page 3 of Return 




1 



XX. UxxnDowsbte (tedoctiocr 

(f) jwmtrvftUw sAntritetlfllW ... _jj 

1 

| 



% Xootaxabie Ineosbe: 

(a) Interest on obligations of a State. Territory, cr any political 

subdivision thereof, or tba D Strict of Columbia- 

(t) Interest on sacuritiaa broad under tho Federal Farm Loan 
Act. "r «.h Art u arOMyterl .. . 

— 

-- 

1 

1 

— 

(l) laooine and profits taxes paid to tho United States, and so 
much of sooh taxes paid to tta possessions or foreign coun¬ 
tries as ate claimed as a orsdlt In Item Zt, pace 1 of tho 
return_.... __ _ _ 





(c) Federal taxes paid on tax-free covenant bonds_ 

(i) Special Improvement taxes tending to Increase the value of 

— 


— 

— 




, 


(4) Dividends deductible under Section 23(p) of tbo Revenue 
ActoflflM __ — —_ _ 





the propwty «iw>Twd.... 

(<} Furniture and fixtures, additions, or bsthupicnta treated ee 





(a) Proceeds of life Insurance policies paid upon the death of tho 



, 


(J) Rrplamnfint* rpDf-tmH _. 





i 

o Otter Items of noouxable incooe (to be detailed): 

(i) ... T _ _ _..... _ 



1 

1 


to Insurance premiums paid oo tho Uf- of any offioer or em¬ 
ployee where the corporation b directly or Indirectly a 
beneficiary...... 





<S>~ _ _ _ - - 



7. 


(k) Interest on Indebtedness Incurred or continued to purchase 
or carry obligations or securities the interest upon which 
fa wholly exempt from taxation. .. 





i 

m i .. .... _ . . .. - . 

i 

! 


(0 Additions to reserve for bad debts which vc not included 

in Item 18, peso 1 of return_.. 

(jj Additions to reserves lor coatlngspcicr, etc, (to bo dct&itecl): 

— 


. 


• 

3. Charrea against reserve tor bad debt*. If Item IS, par* I of return, 
la not an addition to a mono. - _ _ .... . 



i 


4. Charles against tt -orres tor oonUnsendaa. ate. (to be deaUcd): 



■ 


(2)___, _ _ — _ 















(2) .. ...... 





(t) Other unallowable deductions (to bo detailed): 





to _ _ 





Total o* i to 4, iTw*i»i*iv# _ ... __ ___ 










0. Total from Line is. , - 










7. Net profit for rear, as shown by books, before any adjustments are 
mode therein (Lina 5 minus Line IS) , . 

E_ 




14. Total Of Line 13 _______ 

3. 




! 15. Dividends paid during the taxable year (state whether paid in 
rash, stock of the corporation, or other property): 

(a) Date paid..... .... Character . _ 

t_ 




8. Surplus and undivided profits as shown by balance shoot at does 
of pret-ertmg raiahU ynor ._ _ __ 



, 


9. Other credits to surplus (to be detailed}: 


" 



(5) Dato paid. — - Character _ 


• 



to Dot. paid.. ... .... fTiarartcr 





m _ 





(4) X^ltt rhxraftteT - 


r; ._ M 

j 


to— 

10. Total of Lto« JI«1L Imriumtim 



1 . • 


21 Other drbtutoaarptOB (&o brdoUXted): 











] _ 






(tt)-...-—.... .... , --- 


IX Surplus and undivided proofs m shown by balance ahsst at does 
of taxable yaarfUnr 10 minus Lin* ll)_ 

X 



L 

to 

l 17. Total of Ltnee 15 sad 14------ 

L.._ 

F 

i 

•U ••*••• — 


QUESTIONS 


KIND OF BUSINESS 

1. By means of the key letters given below, identify the corporation’s Tntin 
income-producing activity with one of the general nnct follow *hie by a 

special description of the business sufficient to give the information for 

under each general class. 

A. —Agriculture and related industries, including fishing, logging, ioo harvest¬ 
ing, etc., and also the l e a s i n g of such property. State the product or products. 
B.—Mining and quarrying, including gas and oil wells, and also the frying of 
such property. State the product or products. C. —Manufacturing. State 
the product and also the material if not impliod by the name of the product. 
D. —Construction—excavations, buildings, bridges, railroads, ships, etc., also 
equipping and installing same with systems, devices, or machinery, without 
their manufacture. State nature of structures built, used, or kind of 

installations. EL—Transportation—rail, water, local, etc. State the kind and 
special product transported, if any. E2. —Public utilities—gas (natural, coal, 
or water); electric light or power (hydro or steam generated); heating (steam or 
hot water); telephone; waterworks or power. E*.—Storage—without trading 
or profit from sales—(elevators, warehouses, stockyards, etc.). State product 
stored. E4.—Leasing transportation or utilities. State kind of pr oper ty . 
F.—Trading in goods bought and not produced by the trading concern. State 
manner of trade, whether wholesale, retail, or commission, and product handled. 
Sales with storage with profit primarily from sales. G.—Service—domestic, 
including hotels, restaurants, etc.; amusements; other professional, personal, or 
technical service. State the service. tU— finance, including hanking, real 
estate, insurance. L—Concerns not falling in above classes (o) because of 
combining several of them with no predominant business, or (b) for other 
reasons. 

2. Concerns whose business involves activity falling in two or more of the 
above general classes, where tho tame product is concerned, should report busi¬ 
ness as identified with but one of the above general classes; for example, con¬ 
cerns in A or B which also transport and marirst thair own product exclusively 
or mainly, should still be identified with classes A or B; oonoarns in C (manufac¬ 
turing) which own or control their source of material supply in A or Band which 
also transport, sell, or Install their own product exclusively or' mainly, 
be identified with ma n uf acturing; concerns in D may oontrol or own the souroe 
of supply of materials used exclusively or mainly In their constructive work; 
concerns in El or E2 may own or oontrol tho source of their material or power; 
concerns in F may transport or store their own merchandise, but its production 
would identify them with A, B, or C. ’ * 

8. Answers: I 

Co) General class (uso key letter designation)_- 

(b> Main income-producing business (give specifically the information 
culled for under each key letter, also whether acting as principal, 
or as agent on o omml esion; state If inactive or in liquidation) 



PREDECESSOR BUSINESS 

6. Did the corporation file a return under the same name for the preceding 

taxable year?_Was the corporation in any way an outgrowth, 

result, continuation, or reorganisation of a business or businesses in existence 

during this or any prior year since December 31, 1917?_If answer 

is “yes,” give name and address of each predecessor business, and the date of 

tho change in entity.__ 


Upon such change were any asset values increased or decreased?_ 

If the answer is ‘‘yes,” closing balance sheets of old business and opening balance 
sheets of new business must be furnished. 

BASIS OF RETURN 

7. Is this return mode on the basis of actual receipts and disbursements?_ 

If not, describe folly what other basis or method was used In computing net 

Income. -- 


VALUATION OF INVENTORIES 

8. State whether the inventories at tho beginning and end at the taxable year 
were rained at oost, or cost or market, whichever is lower. If other basis was 
used, describe fully, state why used and the date inventory was last reconciled 

with stock.- 


LIST OF ATTACHED SCHEDULES 

9. Enter bdow a list of sll schedules acoompanying this return, giving for each 

a brief title the schedule number. The name and add re ss of the corporation 
be placed on each separate schedule accompanying the return. 


ATMuanoNS WITH OTHER CORPORATIONS 


-1 INSTRUCTION » 

If » °* two mon corporations?-- 

?? 1 i OC ^ OJ L crf Hcvenuo for your district Form 861, 

U *>. •adOad a. a part of this 

return. 8«» Article 12 («) sad («|) f Regulations 78. 

8. Did the corporation file a c on solida t ed return for the preceding taxable 
• year?__ 


The corporation’s books are 
Located at - -- 


In care of. 
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Expenses 


Salaries and Office Exp* including rent 9416*36 
postage 57.71 
Depreciation 

Office Fixtures 10% 102.49 
Interest and Discount 1090*40 


10066.96 
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Income 


Bond Comm. 
Insurance Coma. 


5161.03 

224.41 

5335.44 
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Assignment of Errors 
Filed November 21 1935 


Comes now the defendant in the above-entitled cajise and 
savs that the Court erred in the following matters: I 

1. In not directing a verdict for defendant at thje close 

of plaintiff’s case. | 

2. In not directing a verdict for defendant at the close 
of the case. 

3. In admitting evidence of a consolidation between the 

Federal-American National Bank and the Merchant^ Bank 
and Trust Company, in support of an allegation tliat the 
Merchants Bank and Trust Company mcraed with thje Fed- 
eral-Ameriean National Bank and Trust Com pang and that 
the latter took over the assets and assumed the liabilities of 
the Merchants Bank and Trust Company. j 

4. In refusing to admit competent, legal and relevant evi¬ 
dence offered by the defendant, to which exception was 
duly taken, which would have disclosed the financial jcondi- 
tion and other conditions affecting the plaintiff on anc^ prior 
to August 11, 1930, as well as other matters. 

5. In refusing to grant the first prayer submitted by the 

defendant. ! 

I 

fi. In granting the first and second prayers of the 'plain¬ 
tiff. ‘ ‘ 

39 7. In overruling the defendant’s motion for judg¬ 

ment non obstante verdicto. 

8. In abuse of discretion by overruling the defendant’s 
motion for a new trial. 

9. In failing and refusing to charge the jury that the 

printed matter on the deposit slip selected and used b|y the 
plaintiff in making the deposit here in question, updn ac¬ 
ceptance of the deposit by the defendant bank, became and 
constituted a contract between the parties binding upon the 
plaintiff. j 

10. In failing and refusing to charge the jury thajt the 
printed matter on the deposit slip was conclusive evidence 
of the agreement under which the deposit was madcj and 
accepted. 
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11. In abuse of discretion in interrogation of defendant’s 
witnesses. 

1 HUSTON THOMPSON 

i HERBERT S. WARD 

Attorneys for Defendant. 

40 Supreme Court of the District of Columbia. 

Thursday, December 19, 1935. 
Session resumed pursuant to adjournment, Hon. PEY¬ 
TON GORDON, Justice, presiding. 

#*#***!*# # 

Come now the parties hereto by their respective attorneys 
of record, and thereupon, the defendant by his attorneys 
submits to the Court his Bill of Exceptions taken at the 
trial of this cause and prays that the same be signed and 
made of record, nunc pro tune, which is hereby according- 
lv done. 

mr 


41 Designation of Record 

Filed November 21 1935 

*#*#**■**# 

The Clerk will please prepare the record on appeal in 
the above-entitled cause to contain the following: 

(1) Amended Declaration, 

(2) Plea to the Amended Declaration, 

(3) Memorandum of the Jury being sworn, 

(4) Memorandum of Verdict, 

(5) Motion for Judgment Non Obstante, 

(6) Motion for a New Trial, 

(7) Memorandum of Order of the Court overruling Mo¬ 
tion for a New Trial, 

(8) Memorandum of Entry of Judgment and Appeal 
noted, 

(9) Memorandum of Order extending time for prepar¬ 
ing Bill of Exceptions, 

(10) Letter of Comptroller of the Currency directing 
Appeal, filed November 13, 1935, 

(11) Motion to vacate judgment, and exhibits. 

(12) Memorandum of Order of the Court entered there¬ 
on, 



GEORGE H. PRICE CO. INC. 
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(13) The Assignment of Errors, j 

(14) Bill of Exceptions, I 

(15) Copy of this Designation. j 

HUSTON THOMPSON 
HERBERT S WAR^) 
Attorneys for Defendant. 

, i 

42 Supreme Court of the District of Columbia!. 

United States of America, 

District of Columbia , ss: 

I, FRANK E. CUNNINGHAM, Clerk of the Supreme 
Court of the District of Columbia, hereby certify j;he fore¬ 
going pages numbered from 1 to 41, both inclusive!, to be a 
true and correct transcript of the record according ito direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 82737 at Law, wherein George 
II. Price Co., Inc. is Plaintiff and Cary A. Hanjlee, Re¬ 
ceiver Federal-American National Bank and Trupt Com¬ 
pany, successor to Merchants Bank and Trust Company is 
Defendant, as the same remains upon the files and of record 
in said Court. I 

IN TESTIMONY WHEREOF, I hereunto subscjribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 22nd day of January, 1936. 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS B COFLIN, | 

(Seal) Assistant Clerk. 

43 In the Supreme Court of the District of Columbia 

Law No. 82737 ] 

i 

George H. Price Company, Plaintiff , j 

vs. i 

Cary A. Hardee, Receiver, Federal-American Najtional 

Bank k Trust Co., Defendant. \ 

Bill of Exceptions j 

i 

Be it remembered that at the trial of this case befetre Mr. 
Justice Gordon and a jury duly impanelled and sworn to 
try the issues herein, which trial began on June 18, 1935 and 
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thereafter was further proceeded with, the plaintiff to sup¬ 
port the issues produced as a witness: 

Francis H. Deland, witness for plaintiff. Testified that 
he was President of plaintiff company, which banked at 
Merchants Bank and Trust Company. Identified bank state¬ 
ment for August, 1930, admitted in evidence (PL Ex. 1). 
Balance in account shown as follows: August 7, 1930 
$1,536.46; August 9, 1930 $1,387.46; August 11, 1930 
$1,387.46; deposit August 11, 1930 of $599.55. Balance after 
deposit $1,987.01. Price Company was agent for and on 
August 7, 1930 drew check to the order of Commonwealth 
Casualty Company of Philadelphia for $1,787.59 which was 
offered in evidence (PI. Ex. 2), check dated August 7, 1930 
drawn by George H. Price Company to the order of Com¬ 
monwealth Casualty Company of Philadelphia for $1,787.59 
signed bv Velmah McNab and countersigned bv F. Harold 
Deland, noted on face of check “March Account Current in 
Full.P On August 12, witness received notice of pro- 
44 test of this check admitted as PI. Ex. 3. Notice was 
dated August 11, 1930, showed a presentment to 
Merchants Bank & Trust Co. for payment of a check for 
$1,787.59 dated August 7, 1930, and dishonor because there 
was “Not sufficient funds according to our books”. Wit¬ 
ness identified notice from Merchants Bank and Trust Com¬ 
pany of charge of $.50 to plaintiff’s account on August 11, 
for drawing check against insufficient funds. Notice re¬ 
ceived August 12. (Record page 13). Witness identified 
a telegram from Commonwealth Casualty Company dated 
August 15, admitted as PI. Ex. 5. This telegram canceled 
the agency of Geo. H. Price Company. That letter referred 
to in telegram was never received. That the receipt of no¬ 
tice of protest was quite a surprise, and witness imme¬ 
diately went to the Merchants Bank and Trust Company 
and saw Mr. Donoghue who stated he was greatly surprised 
upon being shown the notice of protest. Witness and Mr. 
Donoghue went to the bookkeeping department and after 
looking over the account, Mr. Donoghue said, “That check 
is perfectly good and the account is perfectly good and I 
cannot understand it.” Mr. Donoghue immediately went 
downstairs and telephoned and found out where the check 
was and sent someone down to the bank to pay the check. 
That witness stated to Mr. Donoghue that the notice of pro- 
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test would cause them a great deal of difficulty and it was the 
first and only time that they had ever had a protested check 
of any kind. That Mr. Donoghue apologized for the [mistake 
that he had made and assured him that thev would Ido any- 
thing they could to take care of it. (Record pgs.| 16-17). 

Donoghue sent someone to take care of check. That [witness 

** • 

went to the Merchants Bank on the fifteenth of August and 
received from them “this letter’’ (indicating pi. Ex. 
which letter witness took to Philadelphia. Witness 
as follows: 

“Q. Whom did you see when you went to Pljiiladel- 
45 phia ? A. Mr. Ellenbogen and Mr. Kendrick. I 

Q. When you saw Mr. Ellenbogen did you discuss 
with him the matter of the protest of this check ? Aj I did. 

Q. What, if any, reason, did Mr. Ellenbogen give f<pr can¬ 
celing the agency? A. That the protested check had been 
brought to his attention by the Treasurer, and that lie had 
gotten instructions from the President, in accordance with 
the telegram that we had; and I endeavored to argilie Mr. 
Ellenbogen into returning to us our agency, but he (would 
not do it.” j 

Letter dated August 15. Letter examined by counsel for 
defendant and admitted without objection as PI. ^lx. 6. 
This letter is as follows: I 

i 

MERCHANTS BANK k TRUST COMPANY 

Washington, D. C. 

i 

Harry J. Donoghue, ! 

Treasurer. j 

August 15,1]930 

Commonwealth Casualty Co., | 

Philadelphia, Pa. I 

Gentlemen: 

On Monday, August 11th, we returned a check in the 
amount of $1787.59 made to your order and drawn oij this 
Bank by George A. Price Company of the Smith Building, 
this citv. ! 

f I 

This matter was called to our attention later in the day 

and we immediately took the check up in cash and had 
local Clearing Bank wire your Philadelphia Bank advising 
payment of the check and asking that they disregard pro- 


|No. 6), 
iestifies 
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test notices which had already been mailed. We are now 
advised that'the protest notices have fallen into your hands 
and that you are of the opinion that the check is still un¬ 
paid. Again, we wish to state that this check was paid in 
cash on August 12th. We returned this check in error, as 
the Drawee always carries a substantial balance. We trust 
that this error on our part will not injure the good standing 
of George A. Price Company with your institution. 

Very truly vours, 

1 /s/ HARRY J. DONOGHUE, 

' Treasurer . 


Witness tes ified plaintiff had other accounts in other 
banks. On cross examination witness testified that he could 
not, without investigation, say whether George H. Price 
Company carried balances in the American Security 
46 & Trust Company, or anv other bank on August 11, 

1930. 


Witness went to Philadelphia after he received the tele¬ 
gram and letter, was unable to have agency restored. 
George H. Price Company was forced out of business by 
the cancellation of agency. Was unable to write any fur¬ 
ther business. Remained in business two or three months 
after their agency contract was cancelled. That they made 
inquiries and efforts to establish an agency with some other 
insurance company. (Record pg. 19). George H. Price Co. 
Inc. earned anywhere from $35,000. to $25,000. net income 
a year. George H. Price Company was the agent of the 
Commonwealth Casualty Co. of Philadelphia, Pa. for the 
writing of bonds and the placing of casualty insurance, 
and held their power of attorney. 

On cross examination witness identified his handwriting 
on deposit slip dated August 5 for $1,458.02, slip admitted 
as Deft. Ex. 1, also identified his handwriting on deposit 
slip dated August 11, 1930 for $599.55 which was admitted 
in evidence as Deft. Ex. 2. Each deposit slip is duplicated 
as follows: 


(Here follows photostat marked page 46.) 
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Merchants Bank and Trust Co. 

* aw a • & a k A • . m ■■ — m & . a A a 


1 5 f H AND H STREETS N.W 


WASHINGTON. D. C. 


OEPOSIT TO THE CREDIT OF 


Ll«r EACH CHECK aVARATCLV 
atVIHO NAME OF SANK DRAWN ON 


TOTAL 






In making deposit* the depositor agrees with the Merchants Bank 
& Trust Co.. Washington. D. C.. that credit allowed for items on Caw or 
any other bank or party is only provisional and until the proceeds thereof, 
in money, are actually received by this bank or items found good at tb* dose 
of business of the day on which they are deposited: such items may be 
charged back to the depositor's account regardless of whether or apt the 
item itself can be returned; that said Bank may decline payment of any 
check drawn on such deposits until the items of this deposit, though 
credited, are actually paid in money; that any failure to enforce that 
rights by the bank shall not be construed a waiver thereof; that items re¬ 
ceived far deposit or collection are so received at depositor's risk, may be 
transmitted in the usual manner for collection, either to the bank or person 
( on which they-arc drawn, or to such bank or persons as said bank shall 
deem reliable; that all such direct or indirect collecting agencies shell be 
deemed agents of the depositor; that for the negligence, actions, omissions, 
or failure of such collecting agents, or for loss of item in transit, or any cause, 
j no liability shall attach to the sdld hank; that said bank or any collecting 
; agent may receive payment of all or any such items in cash, by check or 
draft, and shall not nor shall any collecting agent be liable far the dis¬ 
honor of snefa checks ar drafts or losses thereon or for the negligence, de¬ 
fault or failure of another; that items may he collected through the 
Federal Reserve Banks in accordance with their rules. 
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I 

Deland testified that premiums received b\j them 
47 were not trust funds. That he used this form of de¬ 
posit slip although aware “that there are deposit 
slips in there (hat did not have that on them.” ThejCourt 
sustained objection to the following question: 

“Q. On August 7th when you drew this check fdr $1,- 
787.59 how much of a balance did you have in bank subject 
to this check ?” j 

Exception noted. 

Mr. Deland when asked to examine seven deposit [ slips 
and to state whether or no( the same contract appeared on 
all of them, answered, “I am sorry but I would have to have 
a magnifying glass. I cannot make this out.” j 

Witness denied any telephone conversation with Mr. 
Donoghue on August 11th regarding check for $1,787.59, 
denied that information regarding overdraft was conyeyed 
to him at any time on August 11th. Witness further tes¬ 
tified that “I got this” (indicating letter PI. Ex. 6) jfrom 
Mr. Donoghue’s hands in the office of the Merchants jBank 
and Trust Company”. That he had several photostats 
made, that this (PI. Ex. 6) is not the letter lie got fronji Mr. 
Donoghue. Whereupon counsel moved to strike exhibit. 
Motion overruled, exception noted. Witness testified that 
he signed his name to check (PI. Ex. 2) before it was mailed 
to payee. Witness admitted he, at one time had books of 
Price & Company but said that he had not seen then for 
two or three vears and had made no effort to find them, 
that his agency contract was returned to the compjany. 
That the books were in basement of his home which i had 
been foreclosed upon by Merchants Bank and Trust (|"om- 
pany the last time he saw them. 

Witness excused. 

Mr. Dcland on redirect examination testified that! the 


George H. Price Company held a power of attorney fjrom 
the Commonwealth Casualty Company to write bonds. Wit¬ 
ness thinks this power of attorney was returned to 
48 the Commonwealth Casualty Company when the 
agency was cancelled. 

~ i 

Counsel for plaintiff thereupon tendered in evidence! the 
contract between the Federal-American National Banlj of 
Washington and the Merchants Bank and Trust Company, 
also the certificate of the Comptroller of the Currency 
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ratifying tile agreement between the Federal-American Na¬ 
tional Bank of Washington and the Merchants Bank and 
Trust Company, dated November 1, 1931, copies of which 
documents are appended, to which defendant objected on 
the ground, among others, that these agreements were a 
variance from the matters set out in the pleadings. Ex¬ 
ception noted. 


Whereupon the plaintiff closed. 

Defendant thereupon moved for a directed verdict in 
favor of defendant. Motion overruled, exception noted. 

Whereupon the defendant produced the following wit¬ 
nesses, who testified as follows: 

W. W. Mathieson, witness for defendant. Testified that 
he is a Notarv Public for District of Columbia, identified 
protest certificate (PI. Ex. 3) as made out on August 11, 
1930, check for $1,787.59. His secretary made a memoran¬ 
dum for his files with exact copy of check, that according to 
his memorandum check was not signed bv F. Harold Deland 
when protested. Witness had no independent recollection 
of check but memorandum was compared with check by wit¬ 
ness and is an exact copy of check protested. Witness’ copy 
of protest certificate, made on the evening check was pro¬ 
tested, wai introduced as defendant’s Ex. 4, without ob¬ 
jection. (This exhibit shows check No. 1623 dated August 
7, 1930 on Merchants Bank and Trust Company, to the or¬ 
der of Commonwealth Casualty Company for $1,787.59— 
March account current in full, signed bv George H. Price 
Company, Inc. President.Velmah McNab, 


Asst. Treas. “Bv Teller.” “Not sufficient funds accord¬ 


ing to our books:” and the parties to whom notices were 
mailed, which included plaintiff and the Common- 
49 wealth Casualty Company.) That he received the 
check about 3:30 from National Metropolitan Bank 
on the 11 tli of August, 1930, and presented it to Mr. Crump, 
one of the Tellers of the Merchants Bank & Trust Co. be¬ 


tween 3:30 and 4:00 o’clock. He gave the answer, not suf¬ 
ficient funds according to our books. Witness further tes¬ 
tified that if Teller had informed him check drawn against 
uncollected checks, he would have stated “Drawn against 
uncollected items.” That if Teller had said check was not 


properly signed, he would have put on protest notice 
“Check improperly signed” or “More than one signature 
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required.” The protested check was turned ovbr to the 
National Metropolitan Bank by witness on August 12th. 
National Metropolitan Bank sent a telegram to forwarding 
Philadelphia bank August 12th, decoded message!admitted 
in evidence (deft. Ex. G) reading as follows: 

“Destroy protest notices Merchants Bank tfcl,787.59. 
Yours Angus' 8th endorsed Bankers Trust. Philadelphia 
paid.” 

Defendant then offered a telegram of August 9,j 1930 re¬ 
ferring to this check as follows: 

“Merchants Bank $1,787.59. Yours August 8th |cndorsed 
Bankers Trust Philadelphia, unpaid, will preseht again 
Monday.” 

Objection sustained and exception noted (Record 104). 
Witness testified that the copy of check was ms.de by a 
young lady the night of August 11th and compared by him 
the next morning. He checked to see that the copy was an 
exact copy of check, the memorandum (Deft. Ex. 4) is an 
exact copy of check that he protested. On cross examina¬ 
tion witness testified that the answer given him was stated 
on protest certificate and had he received a differenjt answer 
he would have so stated in the protest certificate. 

Harry J. Donoghue called as witness for defendant. In 
August 1930 he was Treasurer of Merchants B^nk and 
Trust Company. Was assistant cashier of Federal- 
50 American National Bank and Trust Company until 
May 1933. The Court sustained an objection to the 
following question: 

“Q. Going back to August of 1930 I will ask youjto state 
when your attention was first called to PI. Ex. 2 (check). 

The Court: Don’t you want him to tell anything before 
the 11th of August, 1930? 

Mr. Wood: I do not think it would be proper. 

Mr. Ward: T am asking him, your Honor, to tell vjdien his 
attention was first directed to that check. 

I 

The Court: If it was before the 11th of August, fie need 
not answer. 

Mr. Ward: May I have an exception to your ijlonor’s 
ruling? 

The Court: Yes. ” | 

Witness testified that on August 11th his attention was 
directed to check in a conversation with Mr. DelandL That 
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Deland called him in answer to a message he left on Satur¬ 
day. Witness told Deland check (PL Ex. 2) had been pre¬ 
sented on Saturday and it was not good and was returned 

i c 

because of insufficient funds. Witness told Deland on Au¬ 
gust 11th that check was in bank and if he would deposit 
necessary funds to make check good it would be paid. Wit¬ 
ness testified as follows: “On August 11th 1 had been out 
in the afternoon, and when I returned one of the tellers 
came to me with a deposit slip and two or three checks 
which had bee" left with him, and said he was asked to 
bring it to mv attention. This was after 3:00 o’clock, after 
the bank had closed.” When asked if he remembered Mr. 
Deland coming to the bank with protest notice on morning 
of 12th he said “No, 1 do not.” However, I would not have 
been surprised at seeing him because I knew the check had 
been protested.” Witness then called National Met- 
51 ropolitan Bank and learned check had not been re¬ 
turned! but was turned over to notary to protest. 
Witness told them he had deposit of uncollected checks. 
Meantime the witness had secured a report from the Fed- 
eral-American National Bank on which the largest check 


was drawn that it was good. Witness identified Deft. Ex. 
2 as the deposit slip, which accompanied these checks. On 
August 12th the check (PI. Ex. 2) was sent to bank after 
protest. The protest notice was attached to it and was paid 
on that dav after witness on that dav ascertained that the 
Federal-American National Bank had paid check. Witness 
did not see Deland on August 12th. It was two or three 
days later Deland came to him and said his company had a 
protest notice and thought check not paid at that time. 
Donoghue wrote a letter (PI. Ex. 6) is a copy. On August 
11 tli head bookkeeper reported this check not good for in¬ 
sufficient funds, balance was $1,387.46. Deposit of $599.55 
was made and credited on August 11th, after credit the bal¬ 
ance was $1,987.01. That deposit was covered by deposit 
slip (Deft. Ex. 4) which was put on his desk after banking 
hours on the 11th, that deposit was of five checks and no 
cash, that there were no other deposits by Price Company 
on that date. 

The Court thereupon interrogated the witness as follows: 

“The Court: Let me look at that deposit slip, will you? 
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(The paper above referred to was here handed 
Court.) 


to the 


The Court: Where did you get what vou read ? 
The Witness: I got it from the cash balance. 

The Court: You do not make any difference tl: 
tween cash and any other balance (indicating,* Coi: 


ere be- 
rt indi- 


explanatorv insert bv counsel. 

A * V 

cated on bank statement) 

The Witness: That (indicating) is the deposits. I 

The Court: He (counsel) asked, at the dlose of 
52 business, what was the balance. 

The Witness: He said “the cash balance.’ 1 
The Court: Isn’t that the cash balance there (indicat- 
ing)'? | 

The Witness: No, sir. 

The Court: What was the cash balance on days following 
that? | 

The Witness: Any particular date? 

The Court: All of them. J 

The Witness: On August 12th there was $1,987.01. 

The Court: Was that the cash balance? 

The Witness: That was the cash balance. 

The Court: What is the next cash balance ? 

The Witness: On August 13th, $1,401.73. j 

The Court: Is that the cash balance? ! 

The Witness: That is the cash balance. 

The Court: What is the next balance? 

The Witness: No; I am wrong about that. Ttyere is 
another item here (indicating). The cash balance Ion the 
14th was $1,187.23. 

The Court: Is that the only item that is opposite that 
date ? 


The Witness: No. 

The Court: What is the other item ? [ 

The Witness: There is an item here of 50 cents—a jcredit. 
The Court: Is there anything on there which‘shows 
whether the balances are cash or not—on that ledger sheet? 
The Witness: Yes; the deposits made. 

The Court: Is there anything on that which j shows 
whether a certain deposit was a check or cash? 

The Witness: Not on this particular sheet, no. 
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The Court: Then, you cannot tell from that. That bal¬ 
ance there (indicating) is the same as all other balances; 
isn’t it? 

The Witness: No. There is one item here of a check— 

The Court: That is because you got a deposit slip? 

The Witness: Xo; I mean this (indicating). 

53 The Court: There is a check opposite that which 
means that it was a deposit? 

The Witness: Yes, sir. 

The Court: You have here (indicating), on August 18th, 
a deposit of $433.51, and that is added to the balance of the 
day before, which was $415.62, and that makes $849.13; but, 
reading every other item on there except that, you cannot 
tell whether it is a cash balance or not; can vou ? 

* v 

The Witness: With the exception of the one that is 
checked, which shows a free balance—a free deposit or cash 
deposit. It is the same as cash. 

Bv Mr. Ward: 

* 

Q. By “free deposit”, do you refer to a deposit against 

which checks mav be drawn ? A. Yes. 

* 

Q. And what is the distinction that you make between a 
free deposit and any other kind of deposit? A. Another 
deposit consists of items which cannot be drawn against. 

The Court: Is that the only one which could be drawn 
against under that balance there (indicating) ? 

The Witness: From the looks of this sheet, yes. The rest 
of them were all uncollected items. 

Bv Mr. Ward: 

Q. Suppose 1 rephrase the question. What was the total 
balance at the close of business on August 11, 1930, which 
was subject to withdrawal by check ? A. $1,387.46. 

Q. Did there come a time, after the close of business of 
the bank on August 11th, when an entry was made of an 
additional credit which was, on August 11th, not subject to 
check? A. Yes, sir. 

Q. What was the amount of that entry? A. $599.55. 

Q. Why was that entry not subject to check on August 
11th? A. Iti consisted of a deposit made up of uncollected 
items. 

Q. How do you determine that fact ? A. Mainly from the 
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deposit slip and, of course, the knowledge I have of this 
particular matter. 


Q. When did the deposit covered by the deposit 
54 slip of $599.55 become subject to withdrawal by check 
by Price & Company? A. On the following day, the 
12th of August. 

The Court: Let me ask a question here. ! 


Mr. Ward: Surelv, vour Honor. 

• 7 • 


The Court: Do I understand that, notwithstanding vour 
books show a bank balance at the close of business, sav, on 
the 18th of August, if a check is presented there you have 
to go to your ledger and then hunt around to find out 
whether that balance is made up of uncollected checks? 

The Witness: No, sir. 

The Court: That is what you said; isn’t it? 

The Witness: No, sir; 1 did not intend to say that. 

' * 


By Mr. Ward: 

Q. Please explain just what you did intend to say, Mr. 
Donoghue. A. I intended to say, in answer to your ques¬ 
tion, that the balance against which checks would be paid 
at the close of business on August 11th, 1930, was $1,387.46. 

The Court: Is there any difference between that cine day 
and any other day? 

The Witness: Well, there is one other day here (ilndicat- 
ing) when a deposit was made which was subject to imme¬ 
diate withdrawal. 

The Court: Suppose there had not been a deposit made 
there for a week, and that then they deposited a check drawn 
against the balance oil that date. Would that have been 
paid l 

The Witness: He would have been given the free cash 
balance. 

The Court: Suppose he deposited a check on a Califor¬ 
nia bank; it would not have been collected, would it ? 

The Witness: No, sir; but a special notation would have 
been made of the item. 

The Court: On the ledger. ; 

The Witness: Yes. 

The Court: Was any notation made on that month’s ac¬ 
count as to any other item of the kind? 

* 

The Witness: I do not see any. 
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Bv Mr. Ward: 

Q. Have you had occasion, Mr. Donoghue, at other times 
to inquire with regard to balances subject to check 
55 upon the books of the bank ? A. Oh, yes. 

Mr. Wood: I object, may it please your Honor, on 
the ground that that is improper. 

Mr. Ward: If the Court please, 1 think the manner in 
which the Court has opened up the question as to book¬ 
keeping, etc., makes the inquiry very important and ger¬ 
mane. 

The Court: It means that whenever anvbodv dei>osits a 

• • i 

check he must look it up? 

Mr. Ward: What I am referring to is what occurs when¬ 
ever he asks a bookkeeper for a report as to whether it is 
subject to check or not; that is, the manner in which that 
information is presented to him, as distinguishing between 
funds subject to check and checks which are on deposit 
waiting for collection. The Court seems to fee! that, be¬ 
cause certain checks were put in and posted after the close 
of banking hours, they were on deposit and subject to check 
at any time on that date. That is not the practice of any 
bank. 

The Court: My inquiry was how he could testify from 
that ledger. That was the point I had in mind. 

Mr. Ward: If the Court please, lie was not testifying 
alone from the ledger. He showed that he was testifying 
from the ledger, besides the deposit slip. Again, your 
Honor will have in mind the specific contract printed on 
the deposit slip. 

The Court: That is on every deposit slip. 

Mr. Ward: That is on every deposit slip; and it pro¬ 
vides that it is not subject to check until after cash is de¬ 
posited. 

The Court: I was trying to find out what occurs when a 
man has, according to the ledger, a balance of $2,000 and 
presents a check to the bank for $500, and the teller asks 
whether the balance is good. Does he ask the bookkeeper 
whether that man has got that amount in there, or what 
does he ask him? 


53 


GEORGE H. PRICE CO. INC. 

Bv Mr. Ward: 

Q. What do you ask the bookkeeper, Mr. Donoghue, in 
those cases? A. What did I ask him? 

The Court: Not in this case, but generally. 

The Witness: We would be interested in knowing whether 
or not there were cash funds there to meet the check. 

Bv Mr. Ward: ; 

Q. What information would you get from the bookkeeper 
as to whether it was cash or checks on deposit or both? 
A. The bookkeeper would tell us whether there were cash 
funds there to meet the check. 

Q. Would lie tell you, in addition to that, whether 
56 or not there were checks there which had not been 
reduced to cash? A. If the amount of the cash bal¬ 
ance was not sufficient, ves. 

Q. And that is the universal practice? A. Yes. | 

Q. Do you have any recollection as to whether that prac¬ 
tice was followed in this case? A. The deposit jslip and 
the checks accompanying the deposit slip had been turned 
over to me. They were given to the teller to give to me or 
show to me. 

Q. So that vou alreadv had those before you at the time? 
A. Yes, sir. 

Mr. Ward: Does that clear up the matter in the mind of 
the Court, as to just what the situation was? 

The Court: I understand what he says. 

Witness testified that Deland on August 15th told him 
that his Company was on his neck. They had the protest 
notice and thought this check was not paid and were giving 
him hell (131), that Deland said the funds were company 
funds which they were supposed to have intact, that they 
were making collections for the Company and when re¬ 
ceived they were company funds to hold for remittance to 
company (132). Witness was sure of his conference with 
Deland on August 11th, regarding the dishonor of this 
check (134), that Deland came to see him on August 11th 
about this check and that he told Deland check would not 
be paid unless he had funds to cover it (135) and that 
Deland understood what witness said (136). That the let¬ 
ter (PL Ex. 6) was dictated after conference with Deland 
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who asked him to try and get him out of this hole (137). 
That the letter was ambiguous in that it appeared in one 
place that the check was paid on the 11th, in another that 
it was paid on the 12th (138). That the statement “We re¬ 
turned this check in error, as the drawee always carries a 
substantial balance.” was not true and the letter was writ¬ 
ten to cover up Deland (139). Witness testified that bank 
would have honored check without Deland’s signa- 

57 ture on August 12th. Witness identified sample sig¬ 
nature cards. Introduced Deft. Ex. 9. Dank would 

honor check with any one of four signatures, am. ug which 
was Velmah McXab’s. 

On cross examination witness testified th.d Dank re¬ 
quired a corporation to furnish a resolution of Board of 
Directors regarding authorization to sign checks. Does not 
recall what resolution provided. That the collecting bank 
has jurisdiction over check presented and not paid on Sat¬ 
urday as regards a representment on Monday. That is was 
the custom to present after 3 o'clock before protesting, that 
this custom depended on instructions. Witness requested 
National Metropolitan Bank to send telegram to destroy 
protest notices. That deposit slips and checks were given 
to witness after 3:00 P. M. on August 11th. That deposit 
was given him by Mr. Pierce, one of the tehers who was 
working in the District of Columbia the last lie heard of 
him. That witness telephoned Federal-American National 
Bank on August 11th after 3:00 P. M. 3:30 or a quarter to 
4:00 o’clock. Not sure just when it was. Did not know 
then whether or not check had been protested bv notarv. 
Witness phoned to find out if $550.00 check was good or to 
collect money. When he learned that Federal-American 
National Bank check was good witness telephoned Metro¬ 
politan Bank to present Price Co. check the following day. 
This they did. Metropolitan Bank when called by witness 
advised that check was in hands of Notary to be protested. 
Entrv was made on books after his conversation with the 
banks, as an item of uncollected checks. Thai Deland had 
talked to him on the lltli and 15th, not on the 12th. That 
he had telegram sent to destroy protest notices. That De¬ 
land 'stated to him that check represented company 

58 money and on the 15th the witness wrote letter (PI. 
Ex. 6). That witness is a stockholder in Federal- 
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American National Bank and lias not paid assessment. The 
following then ensued: 

Cj 

“Q. Did vou, or did you not, on the occasion which you 

have testified to relative lo vour conversation with Mr. 

* 

Deland in the Tower Building*, state to Mr. Deland, ‘The re¬ 
ceiver of the Federal-American Bank has made ^n assess¬ 
ment against me for my stock, and he is not pressing me and 
is holding your suit over my head’? A. I certainly did not, 
Mr. Wood: and, contrary to that statement the receiver of 
the bank threatened to sue; and, with all the other obliga¬ 
tions I had, I was absolutelv at that time broke and could 
not pav him anvthing. Further, the onlv thing ihe could 
hope to gain by pressing suit on me at that time w^s to em¬ 
barrass me in the position I now hold. I further convinced 
him—I think I did—that it was his job, as receiver of the 
bank, to salvage what moneys he could for the benefit, of the 
bank depositors; and I convinced him that entering suit 
against me at that time would certainly not help him to col¬ 
lect monev from me on that stock investment. 

59 On redirect witness testified that Merchants Bank 


was in no wav responsible for having check protested 

( 164 ) . 

James B. Brooks was next called as a witness for defen¬ 
dant. Employed by Riggs National Bank for past |19 years 

(165) . Has been head bookkeeper for about l|2 years. 
About 9,000 check—3,000 deposit transactions daily rang¬ 
ing from $600,000 to $2,000,000 in checks and same amount 
in credits come under his supervision. Has taken |i course 
in banking and bookkeeping practice in American Institute 
of Banking, also Auditor’s Section of District Banking As¬ 
sociation (166). Has occasion several times a day to ad¬ 
vise officials of bank whether a check could be paid out of a 
certain account, (167). Is familiar with banking practice 
with regard to permitting immediate withdrawals j against 


checks deposited the same day. The banks do not permit it. 
If deposit is made today of check of another bank, Although 
credit is given on books, the funds are not available untii 
they are collected tomorrow, the following afternoon (168), 
that if a ledger account showed a balance of $1,387.46 on 
the 11th of August and a deposit of $599.55 of chieeks on 
other local banks was made that day, which raided the 
ledger balance to $1,987.01, they would return a check for 
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$1,787.59 with the notation “Drawn against uncollected 
items.” They would refuse to pay it. (169). 

On cross examination witness stated they would not pay 
the check, even if one of the officials ascertained by tele¬ 
phone that one of the deposited checks, sufficient to raise 
the balance above the check which had been presented, was 
good (170). If the deposit was left at bank after the hour 
of clearing house closing the answer would be “Not suffi- 
cient funds according to our books”, that bank was not re¬ 
sponsible for deposits that came in after the morning 
checks have been returned to the clearing house, which is 
at 1 o’clock (172). Thereupon the Court interrogated the 
witness as follows: 

60 The Court: I want to ask a question. As I under¬ 
stand your testimony, the general practice of banks, 
of the general banking business, is this: If a man had in 
your bank a balance of a thousand dollars and deposited a 
check for a thousand dollars on that day when he had a 
balance of a thousand dollars, and that second check for a 
thousand dollars had not been collected, and a check came 
in against that account for fifteen hundred dollars, vou 
people would not pay it, because the second check had not 
been collected? 

The Witness : That is correct, your Honor, for this rea¬ 
son— 

The Court (Interposing): Wait a minute. Isn’t it a fact 
that as to 75% of the cases you never look to see whether a 
deposit has been made that day or not ! 

The Witness: Xo sir. 

The Court: Do you mean to say that as to every check 
which comes in there and passes over the desk the teller 
goes and finds out whether there is a sufficient balance in 
there or not? 

The Witness: Not 10% of the checks coming to the bank 
are cashed at the window. 

The Court : As I understand, if a depositor in your bank 
comes in there and puts down a check drawn to himself, for 
cash, for $500.00, you people look to see whether he has 
made a deposit that day or not? 

The Witness: If the teller does not know the man per- 

sonallv and he has an account with the bank, he does. 

• * 

The court: What do vou mean? 
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The Witness: Our tellers were bookkeepers before they 
went to thp tellers’ windows. They are familiar wifh most 
of the accounts on the books, or a good many of thdm, and 
they know how a man’s account runs generally. If they 
cannot identify the man- 

The Court: (Interposing): I am not talking aboijt iden¬ 
tifying the man. I am talking about customers of vour 
bank. j 

The Witness: Some of them we pay without referring to 
the books, because the teller generally knows approximately 
how much money they keep as a balance. Now, if a teller 
knows that a man keeps a balance of between three and five 
thousand dollars all the time, and the man comes in with a 
$500.00 check, the teller does not question him; bu|t, if a 
man walks in with a $50.00 check, and the teller do^s not 
know him—we have a telautograph to the bookkeeping de¬ 
partment, and the teller asks if the check is good. 

The Court: That is all. 

01 Mr. Ward: 1 take it, your Honor, that Mr. Hrooks 
mav be excused? ! 

The Court: Yes. First, let me ask you this, Mr. Brooks. 

* 

The Witness: Yes, vour Honor. I 

The Court: How does it happen, then, that you evexi have 
anv over-drafts of anybody’s account? ! 

The Witness: The reason is that a teller may be busy and 
take a chance, himself, on cashing a check. That is tl e tel¬ 
ler's responsibility. Out of about fifteen thousand accounts, 
once in a while a teller is apt to miss his cue. That i$ how 
overdrafts occur. 

The Court: Do you ever pay checks on an overdrawn ac¬ 
count ? 

The Witness: We sometimes pay checks which will cause 
an over-draft, if a man has a loan at the bank and has col¬ 
lateral up. j 

The Court: 1 am talking about a regular customer o(f the 

bank, who never borrowed a dollar from the bank. Dd> vou 
7 | » 

allow over-drafts in such cases? 

The Witness: Rarely. It is upon our own discretion, of 
course. We have the privilege of turning them down. I We 
sometimes allow them. 
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Bv Mr. Ward: 

Q. Approximately how many over-drafts do you have in 
your bank per day? 

Mr. Wood (Interposing): I object, your Honor. I think 
that is an improper question. 

The Court: 1 will let him answer. 

The Witness: I should sav about thirtv. 

Bv Mr. Ward: 

•> 

Q. Have you any idea of the approximate amount of 
money which is represented by them? A. Roughly, I should 
sav, fifteen hundred dollars. 

Mr. Ward: That is all. Oh, one further question. 

Bv Mr. Ward: 

Q. Approximately how many of these over-drafts would 

be covered bv cases where the bank was well secured bv 

•> •> 

collateral on other deposits? 

The Court (Interposing): That is not a question of col¬ 
lateral. 

62 Mr. Ward: If your Honor please— 

The Court: I have ruled, and I do not care to hear any- 
thing further about it. If you want to have an exception, 
vou may have one. 

Mr. Ward: I shall have to take an exception to that, your 
Honor. 

The Court: Yerv well. 

* 

Bv Mr. Ward: 

Q. In connection, Mr. Brooks, with the depositing of col¬ 
lateral, does the contract of deposit make that collateral 
security for all of the debts which the bank may have against 
the depositor? 

The Court (Addressing the witness): You need not an¬ 
swer that. 

The question I put to him was about a man who never 
owed a dollar to the bank and had never borrowed a dol¬ 
lar from the bank; so there would not be any question of 
collateral in it. 

Mr. Ward: If the examination is limited strictly to that, 
your Honor, I have no further questions; but I would like 
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an exception to your Honor’s ruling on the question of col¬ 
lateral, because I think the other view has been injected 
into it. 

The Court: Very well. That is all. 

(Witness excused) 

John A. Reilly called as a witness. Employed by Re¬ 
ceiver for Federal-American National Rank and Trust Com¬ 
pany since his appointment (177) as Assistant Receiver. 
Knows that suit lias not been filed against Mr. Donoghue 
because no stockholder suits have been filed pending the de¬ 


cision in Davis Trust Company suit, filed in November or 
December, 1934, and not yet decided, (178), prior to that 
suit Receiver had taken steps to collect (179). j 

Cross examination prior to filing of Davis Trust iCom- 

- . i 

panv suit stockholder suits had been filed (180). 

Ira D. Ellison called as a witness for defendant. ! Was 


Comptroller of Commonwealth Casualty Company oi^ Au¬ 
gust 11, 1930 (180). Is now Comptroller of Receiverj’s of¬ 
fice of International Reinsurance Corporation. | Has 
63 the trial balance of the agency accounts of th(? old 
Sommonwealth made up October 30, 1930. Is ac¬ 
quainted with condition of Geo. H. Price Company account 
on August 15, 1930. Knows why the Geo. H. Price Com¬ 
pany account was canceled. Witness knows Mr. Ejlllen- 
bogen, who was manager of bonding and burglary depart¬ 
ment department of Commonwealth Casualty Company, 
also W. Freeland Kendrick, who was President at that lime. 
Witness conferred with Ellenbogen and Kendrick regard¬ 
ing Price account. He participated in conference, J sup¬ 
plied information, had information as to the amount price 
Company owed Company. This account was canceled on 
August 15, because it was delinquent over a period of rime, 
knows over what period it was delinquent. This matter of 
the dishonored check came up in conference. Witness \|as a 
member of a committee to supervise the collection of agiency 
accounts. This committee had power to and did consider 
the termination of Price Company account. The commjittee 
consisted of Mr. Kendrick, Mr. Ellenbogen and witness. 
The following then ensued: 
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By Mr. Ward: 

Q. What was said with regard to the discontinuance of 
this agency? 

A. Well, I reported the delinquency of the account, and 
Mr. Kllenbogen was dissatisfied with the manner in which 
the bond business was being handled, and the concensus of 
opinion was that if we could not make any headway or in-og¬ 
ress within a short space of time, we would cancel the 
agency. We were talking not only about this agency but 
other agencies, as well. The company was in a period of 
reorganization and we were discussing all the agencies— 
not this particular one—but those that did not meet this 
qualification, they would be cancelled. 

Bv Mr. Ward: 

* 

Q. Now, was the dishonoring or the protesting of this 
check mentioned as a cause of the cancellation of this 
64 agency? A. Not particularly. 

Q. Was it mentioned at all ? 

The Court: Did thev have that information before them 
at the time ? 

The Witness: Not at that time, no. 

The Court: Did that occur afterward? 

The Witness: The cancelation of the -agency— 

The Court: (Interposing). No; was the notice of protest 
before this committee meeting? 

Bv Mr. Ward: 

•s 

Q. Was the notice of the protest of this check brought be¬ 
fore this committee at the time of the cancelation of this 
contract? A. No, sir. 

Q. Do you know whether it was brought to their atten¬ 
tion later? A. In general discussions. 

Q. So that the committee, in canceling the George II. Price 
Company’s contract, did not have before it any informa¬ 
tion as to the protest of this check? A. It did not.” 

Notice of 1 protest was not brought before committee at 
time of cancelation of Price Company contract. 

Bv the Court: Now he has testified as far as von can go. 
His testimony, in effect, is that thev had a meeting of the 
committee, with power to discontinue agencies of this char- 
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aeter, that there were a number of them that wejre delin¬ 
quent; that they decided that this agency was delinquent, 
and, for that reason, it was discontinued; that at the 

65 time that was done, they knew nothing about the 
protest of that check; the protest of that check had 

not anything to do with the discontinuance of the! agency. 
Now what more do you want; what more can he testify to? 
It is immaterial whether the delinquency was tcij dollars 
or twenty-five hundred dollars. (200) 

Witness testified the amount of Price Company’s in¬ 
debtedness was discussed at that time (201). The commit¬ 
tee discussed the period of credit extended to Pri^e Com¬ 
pany whereupon 

Q. And what was that period that was discusseq in that 
committee hearing? 

Mr. Wood: I object. 

The Court: Objection sustained. j 

Exception noted (203). j 

Witness has no connection with Federal-Ameriqan Na¬ 
tional Bank and no personal interest in litigation (]205). 

On cross examination witness testified that at tjie com¬ 
mittee meeting following the 15th of August the cojnmittee 
knew of and discussed the protest, but (lid not have the 
notice before it (205 & 206). j 

George H. Price, witness for defendant. Is Vic^ Presi¬ 
dent of Geo. H. Price Company. Was served with sub¬ 
poena duces tecum to produce records. Did not produce 
records. 

On cross examinat ion witness stated he did not have them 
(207). 

I 

W. Freeland Kendrick. His deposition read in evidence, 
in substance as follows: 

Witness was President of the Commonwealth Casualty 
Company in August, 1930 and had knowledge of dealings 
between Company and its D. C. agents, George III Price 
Company. Does not recall the dishonor of Price Company’s 
check about the 9th or 10th of August, 1930. Was a mem¬ 
ber of the Commonwealth Committee at that time,j which 
supervised the underwriting bonds. Has no r^collec- 

66 of a letter written by Merchants Bank andj Trust 
Company about that time. George H. Pric<i Com- 
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pany settled their accounts in a very unsatisfactory man¬ 
ner. ‘The account was called to his attention as being- very 
slow and continuously delinquent. Has no recollection 
whether Price Company was indebted to the Commonwealth 
Casualty Company at the time their agency was closed. 
All witness knows is that it was a dragging account (Dep. 
pgs. 4 and 5). Does not know whether agency contract of 
Price & Company was finally cancelled or whether they 
withdrew. If the agencv was cancelled thinks the reason 
was because it was continuously delinquent (Dep. pg. 5) 
Never made a demand on Price Company for a letter or 
statement regarding dishonor of check. If there had been 
any particular trouble over this $1,787.59 check it would 
have come to his attention and he would have remembered 
it (Dep. pg. 5). 

F. Harold Deland called as a witness for defendant. Was 
served with subpoena duces tecum to produce records. Does 
not have them. 

On cross examination witness stated he was unable to 
locate them. 

On recross he stated lie made an effort during preparation 
for suit before his testimonv on first dav of trial, long lie- 
fore. 

Defendant rests. 

Rebuttal 

F. Harold Deland called as witness for plaintiff in re¬ 
buttal, testified as follows: 

That he did not see Donoghue on the 11th day of August, 
1930, did not receive any telephone call from him on August 
9th or lltli. Witness did not make deposit on August 
11th. Does not know what time of day it was made. That 
he never read statement on deposit slip. Whereupon the 
following ensued: 

“Bv Mr. Wood: 

* 

67 Q. Was that matter ever called to your attention 
by the Bank? A. No, sir. 

Q. Other than by being printed on the slip? A. No, 
sir.” 

Witness testified that the board of directors of the George 
H. Price Company passed a resolution as to the person or 
persons competent to draw checks against the account of 
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the George IT. Price Company. They furnished a (j?opy of 
the resolution to Merchants Bank and Trust Company. 
Witness saw Mr. Donoghue on the morning of Augukt 12th. 
Had no discussion about this check with him prior jo that. 
Denies he stated he had given deposit to his brother-in-law 
to be made on Saturdav, that he was in a hell of a fix be- 
cause check was drawn against funds of Commonwealth 
Casualty Company. Saw Donoghue on the loth of 4m^tist. 
Tliat he then told Donoghue that he was in a difficult posi¬ 
tion with the Company due to the fact that they had [gotten 
this notice of protest and that lie had received a telegram 
in reference to non-funds. Witness did not suggest tjo Don- 
oghue what to put in the letter. That Donoghue di(jl state 
the Federal-American had made an assessment add was 


t have 
ipany, 


holding it over his head. That Price Company did nc 
a written contract with Commonwealth Casualtv Cor 
that he saw Ellenbogen and Kendrick in Philadelphia after 
receipt of telegram, that Ellenbogen when asked why [agree¬ 
ment was cancelled told him the protested check liacjl been 
called to his attention by the treasurer and he had gotten 
instructions from the President in accordance with tele¬ 
gram. Witness saw President of Company |( Iven- 

68 drick). Neither Ellenbogen or Kendrick sai(|l any¬ 
thing about the account being delinquent. Tlnit wit¬ 
ness brought the protest of check to the attention |>f the 
President and they discussed it. That Ellenbogen jcalled 
Kendrick and told him witness was there and wanted to 
see him in reference to check and terminating agency. 

On cross examination witness identified his handwriting 
on seven other deposit slips from June 28, 1930 to August, 
1930, on which there is the same printed matter. Tile one 
check (PI. Ex. 2) it the only Price Company check witness 
was able to find. Witness knows of no written contract 
with Commonwealth Casualty Company. Admitted! that 
he testified on page 42 of the record that his agencxf con¬ 
tract was terminated and returned to the Companyj that 
witness does not know the amount of the delinquency <^f the 
Price Price Company account on August loti J 

69 On redirect examination witness testified I that 
Price Company had a power of attorney from [Com¬ 
monwealth Casualty Company which he returned aijd he 
referred to that (228). 
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Whereupon both sides rested. 

Defendant renewed motion for a directed Verdict. Motion 
overruled. Exception noted (229). 

Whereupon the Court granted the following prayers of 
the Plaintiff: 

Instruction z=l 

The Court instructs the jury that if you believe from the 
evidence, that plaintiff, George H. Price Co., Inc*., had on 
deposit with the Merchants Bank & Trust Company, to its 
credit and subject to its checks, at the time that the check 
here in evidence was presented to said bank for payment by 
Mr. Mathieson, the Xotarv Public, on the 11th dav of An- 
gust, 1930 an amount equal to or in excess to the amount of 
said check and that the bank through its officers or repre¬ 
sentatives, refused payment of the same on the ground that 
there were insufficient funds to the credit of plaintiffs sub¬ 
ject to check to pay said check; your verdict should be for 
the plaintiff under the second count of the declaration for 
such sum as to fairly and reasonably compensate plaintiff 
for the damages sustained therebv. And von are further 
instructed that the law presumes that a firm engaged in 
business sustains damages by the dishonor of its checks. 

Objection by defendant. Overruled. Exception noted. 

Instruction ir2 

The Court further instructs the jury that if you believe 
from the evidence that the Geo. H. Price Co., Inc. had on 
deposit with the Merchants Bank & Trust Company an 
amount of money subject to check equal to or excess of the 
amount of the check here in evidence, at the time said check 
for presented for payment by Mr. , the Notary 

Public on the afternoon of August 11, 1930; and that said 
bank refused payment of said check stating that plaintiff 
had not sufficient funds according to its books to pay said 
check and that its action thereby resulted in said check to 
be protested for non-payment, and that said protest notice 
was brought to the attention of the Commonwealth Cas¬ 
ualty Company and that by reason thereof said Common¬ 
wealth Casualty Company canceled the agency of the Geo. 
H. Price Co., Inc., your verdict should be for the plaintiff 
under the first count of the declaration for such damages 



GEORGE H. PRICE CO. INC. 


65 


as will fairly and reasonably compensate plaintiff for the 
damages sustained by reason thereof. 

70 Objection by defendant. Overruled. Exception 
noted. 

Whereupon defendant tendered 7 prayers: j 

Defendant’s Praver Xo. 1 


The jury are instructed as a matter of law that! the con¬ 
tract on the deposit slip is the contract between th£ deposi¬ 
tor and the bank, and if they find from a reasonable! prepon¬ 
derance of the evidence that the deposit slip issuejd by the 
plaintiff provided that 

‘ k Jn making deposits the depositor agrees with lie Mer¬ 
chants Bank & Trust Co., Washington, D. 0., that credit 
allowed for items on this or any other bank or partje is only 
provisional and until the proceeds thereof, in mohev, are 
actnallv received bv this bank or items found good at the 
close of business of the day on which they are deposited; 
such items may be charged back to the depositor’s account 
regardless of whether or not the item itself can be returned; 
that said Bank may decline payment of any check drawn on 
such deposits until the items of this deposit, though cred¬ 
ited, are actually paid in money; that any failure to en¬ 
force these rights by the bank shall not be construed a 
waiver thereof;”, 


then the burden is upon the plaintiff to prove by aj reason¬ 
able preponderance of the evidence the amount of njioney in 
the hands of the defendant owing to the plaintiff Equalled 
or exceeded the amount of the plaintiff’s check at l|he time 
the said check was presented and payment refused, and un¬ 
less they so find from a reasonable preponderance 1 of the 
evidence, then their verdict should be for the defendant. 

Denied by the Court and exception noted. 

Defendant’s Prayer No. 2 j 

The jury are instructed as a matter of law that ff there 
is not sufficient money on deposit subject to withdrawal to 
pav a check when presented, the bank rnav legallv;decline 
to pay the same, and the burden is on the plaintiff tp prove 
by a reasonable preponderance of the evidence that! he had 
on deposit with the defendant bank sufficient fun(|s, sub- 


66 


CARY A. HARDEE, RECEIVER, VS. 


I 


ject to withdrawal, to pay his check when presented for 
payment, and unless the plaintiff should so prove by a pre¬ 
ponderance of the evidence, then their verdict should be for 
the defendant. 

! Defendant’s Prayer No. 3 

The jury are instructed as a matter of law that a bank 
deposit is subject to any agreement which the depositor 
and banker may make with regard to it, and if they find 
from a consideration of the printed matter on the deposit 
slip used in making a deposit, that the parties agreed that 
the defendant might decline payment of any check 
71 drawn against uncollected funds, then the burden is 
on the plaintiff to prove that the defendant bank 
held in its hands for his account sufficient collected funds to 
pay his check when presented, and unless the plaintiff shall 
prove these facts by a preponderance of the evidence, then 
their verdict should be for the defendant. 


I Defendant’s Praver No. 4 
> * 

The jury are instructed as a matter of law that they 
should consider any substantial evidence going to prove 
that the special damages claimed to have bee?) suffered by 
plaintiff resulted from causes other than the non-payment 
of plaintiff’s check, and if they so find from a reasonable 
preponderance of the evidence, then this fact should be con¬ 
sidered bv them as mitigating anv damage which mav be 
claimed by the plaintiff to have resulted from the non-pay¬ 
ment of his check. 


Defendant’s Prayer No. 5 

The jury are instructed as a matter of law that the bur¬ 
den is upon the plaintiff to prove by a reasonable prepon¬ 
derance of the evidence all of the facts essential to estab¬ 
lish a duty on the defendant to pay the check in question, 
on the day of presentation and protest. If in the minds of 
the jury the evidence is equally balanced between the plain¬ 
tiff and the defendant or preponderates in favor of the de¬ 
fendant, then their verdict must be for the defendant. 

Defendant’s Prayer No. 6 

In determining the weight and sufficiency of the evidence 
the jury are instructed as a matter of law that, if they find 
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that anv witness has testified falsely about anvi material 

« •> | 

matter regarding* which he could not reasonably be mis¬ 
taken then they are at liberty to disregard the whfcde of his 

testimony. 

* 


Defendant’s Prayer No. 7 


The jury are instructed as a matter of law that in weigh¬ 
ing the evidence they should consider the character and 


deportment of the witness, his opportunity to observe the 
facts to which he testifies, his mental and physical condition, 
his personal interest in the outcome of the caus<j and all 
other matters that bv reasonable inference may iereate a 
bias in the mind of that witness in favor of one party or the 
other, and such matters should be considered in reaching a 
verdict. 
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AGREEMENT OF CONSOLIDATION 

between 

FEDERAL-AMERICAN NATIONAL BANK OF WASHINGTcL' 

i 

. 

and 

■ 

MERCHANTS BANK AND TRUST COMPANY 


Under the charter of: Federal-American National Ba|nk of 

Washington. 


Under the title of: 


’’Federal-American National Barjk and 
Trust Company of Washington".I 


l 


, 000 . 00 , 
Its Bank 
Ir the 


This AGREEMENT made between the Federal-American Rational 
Bank of Washington, a banking association organized under the 
laws of the United States, with capital stock of $1,600, 
divided into 16,000 shares of $100.00 each, and Merchant 
and Trust Company, a banking association organized unde; 
lava of the District of Columbia, with capital stock of 
$1,000,000*00, divided into 10,000 shares of $100.00 each, each 
ioeated in Washington, D. C., and each acting pursuant ^o a 
resolution of its Board of Directors and by a majority pf said 
Boards, pursuant to the authority given by, and in accordance 
with the provisions of, an Act of Congress of the United States 
entitled, "An Act to Provide for the Consolidation of National 
Banking Associations’* , approved on the 7th day of November, 1918 
and amended on the 26th day of February, 1927, witnesseth as rol 
love: | 

Section 1. 

Federal-American National Bank of Washington and Merchants 
Ba nk and Trust Company are hereby consolidated under thb charter 
of the first named bank, as hereby modified, and the articles of 
association of said first named *bank are hereby amended so as to 
conform with this agreement. 


Section 2. 

The name of the consolidated association shall be: j 

"Federal-American National Bank and Trust Company 

of Washington", 

and the first article of the articles of association of ithe 
Federal -American National Bank of Washington is hereby ajnended 

(f JL^ ? j 
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so as to provide for the change in title. 

The place where its banking houses and offices shall be lo¬ 
cated and Its operation of discount and deposit carried on and 
its general business conducted, shall be in the District of 
Columbia, its main oflice being located at number 619 Fourteenth 
Street, Northwest, in the City of Washington, District of Colum¬ 
bia, with branches in the District of Columbia at the following 
locations: 

1931 Pennsylvania Avenue, K. W., 

Northeast corner of 12th and Newton 
Streets, N. E., 

such branches being now' branches of the Merchants Bank and Trust 
Company and all such branches being in active operation February 
25, 1927. 


Section 3. 

The fifth article of the articles of association ofthe 
Federal-America^ National Bank of Washington is hereby amended 
so as to increase its capital stock from $1,6o0,000.00 to 
$2 ,000,000.00, whic.t is to be the amount of the capital stock of 
the consolidated association. 

The amount of the capital stock of the consolidated asso¬ 
ciation shall be $2,000,000.00, divided into 100,000 shares of 
$20.00 each, subject to the right to change the amount of said 
capital hereafter as is now or shall hereafter be authorized by 
law. 


On the date of the consolidation its surplus shall be 
&1,000,000.00, and its undivided profits not less than $500,000.00. 
Said capital, surplus ana undivided profits at the data of consol¬ 
idation shall tnen aggregate not less than $3,500,000.00. 


Section 4. 

of the capital of tne consolidated bank, 80,000 shares shall 
be allotted to the present sharenolders of the Federal-Amerloan 
National Bank of Washington, being five shares of $20.00 par 
value for each share of $100.00 par value now held by them, and 
20,000 shares shall be allotted to the present sharenolders of 
tne Merchants Bank and Trust Company, being tfro shares of $20.00 
par value for each snare of $100.00 par value now held by them. 
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Section 5. 

Federal-American National 3ank of Washington shaljl furnish 
net assets above all liaoilities of that association equal to 
not less than $2,700,000.00 of the capital, surplus arjd profits 
of the consolidated bank, and Merchants bank and 7rust| Company 
shall furnish net assets above all liabilities of that| associa¬ 
tion equal to not less than $800,000.00 of the capital!, surplus 
and profits of the consolidated bank. 


Section 6. 

All assets of either association at the date of consolida¬ 
tion shall pass to and vest in the consolidated association, and 
the consolidated association shall be responsible for all of the 
liabilities of every kind and description of each of the consol¬ 
idating associations existing at the date of consolidation. 


Section 7. 

The Board of Directors of the consolidated bank sfaall consist 
of not fever than five nor more than fifty shareholders, and the 
third article of the articles of association of Federal-American 
National Bank of Washington is hereby amended so as to provide 
that its Board of Directors shall consist of not fever than five 
nor aore than fiftv shareholders. 


The following named directors shall constitute thb Board of 
the consolidated bank for the remainder of the year: 


Abbot, Chas. G. 
AdamS, Byron S. 
Baltz, S. C. 

Barr, Lester A. 
Brenizer, w. F. 
Brown, Walter A. 
Brown, Wia. J. 

Clapp, John H. 
Clarke, A. L. 

Cohen, Myer 
Cooper, Wa. Knowles 
Crowley, John T. 
Dolph, John 
Bynon, Wtt. John 
Galllher, C. £. 
Galllher, w. G. 
Gans, Isaac 


Gichner,. Fred'S. 

Ham, William F. 

Harris, George W. 

Hill, William|A.. 

King, Harry 
Lambert, Wilton J. 

Lee, Ralph W. 

Marks, Arthur D. 
Newbold, JohniL. 

Poole, John 
Scott,.Dr. Janies Brown 
Shea, Jas. F. I 
Tobrlner, Leon 
Walker, Geo. E. 

West, L. Perr^ 

White, Dr. Chas. S. 
Wilson, Lloyd |B. 


- 3 - 
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J. J. Drury 
Harry E. Allen 
Noble P. Barnes 
Harry R. Carroll 
Peter M. Dorsch 
Peter A. Drury 
Mark F. Finley 
C. Francis Jenkins 
Vm. E. Leahy 
J. Ernest Mitchell 
Alvin L. Newrayer 
Daniel J. O'Brien 
Frank O'Hara 
Joseph A. Rafferty 
Levi8 I/». Thayer. 
John Zanier. 


Section 8. 


This consolidation shall become effective when it shall 
have been ratified and confirmed by the affirmative vote of the 
shareholders of each of said associations owning at least two- 
thirds of its capital stock outstanding, at a meeting to be held 
pursuant to a call of the Directors heretofore made, and shall 
have been approved by the Comptroller of tne Currency of the 
United States. 

//jUTKESS the signatures and seals of said associations, this 
f day of September, 1930, each hereunto set by the Presi¬ 
dent and attested by the Cashier, pursuant to a resolution of 
the Board of Dlreetors, acting by a majority thereof, and witness 
the signatures hereto of a majority of each of said Boards of 
Dlreetors. 


Attest: 


FEDERAL-AMERICAN NATIONAL BANK 
OF WASHINGTON 




Seal of 
Bank 

- 4 - 














imber, 1930, before ra 
foresaid, personally 
BOYER, as Cashier of 
on, and each In his 
trmsent to be the ac 
ffixed thereto to be 
. Adams, E. C. Baltz 
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W. F. Brenlzer, Walter A* Brown, W. J. Brown, John T. Crowley, 
William John Eynon, C. E. Galliher, w. 0. Gailiher, William 
F. Ham, William A. Hill, Harry King, Arthur D. Marks, John 
Pools, Leon Tobriner, James F. Shea, George E. Walker, I.. Perry 
Wast, Charles S. White, Lloyd B. Wilson and James Brown Scott, 
being e majority of the Board of Directors of said association, 
and each of them acknowledged aaid instrument to be the act and 
deed Of said association and of himself as a director ^hereof. 

] 

WITNESS ay official saal and signature this day ahd year 
aforesaid. 


Saal of 
Notary 


My commi8i 


expires 


'r-3/ 


City of Washington 
Dlstrlot of Columbia 


) 

( sa 

) 


On this X . day September, 1^30, before me,J a Notary 

Public for the City and District aforesaid, personally came BOLFE 
S. BOLLING, aa President, and FRANK P.‘ HARMAN, JR., a&Uecretary 
of Msrehants Bank and Trust Company, and each in his solid capacity 
aeknowl edged the foregoing Instrument to be the act and deed of 
said association and the seal affixed.thereto to be ltd seal; 
oaae also L. S. Schreiner, Joseph A. Rafferty, Mark F. Finley, 
Lewis M. Thayer, D. J. O'Brien, F. P. Harman, Jr.,-Frank E. 
Ghlselll, J. Ernest Mitchell, C. Francis Jenkins, J. J. Drury, 
Jamas L. Sherwood, William E. Leahy, E. Gerstenberg,- I^eter M. 
Dorach, Alvin L. Ntwmyer, Harry E. Allen, R. E. Bolling, 


being a. majority of the Board of Directors of said association, and 
aaoh of them Acknowledged said Instrument to be the act and deed of 
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said association and of himself as a director thereof. 

WITNESS ray official seal and signature this day and year 
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I :, 'ra 1*2*., 


CffiTIFICATE APPROVING CONSOLIDATION 


/ 


/ 

/ 


{ 




Charter No. 10316. TREASURY DEPARTUaiT Consul. So. 412. 

I 

0EF1C2 OF T2S OOfcPTBOLLSR OF IKS CURR33CY i 

Washington, 0. C. ( October 31, 1920. 

^ICftEXS, cy satisfactory eviuance jresented to the undersized, it -das boon 

made to appear mat the directors and shareholders of 

■ 

Federal-Aaeriaan National Sank of Washington, 

i 

located in the City of i’ashingtoc, District of Columbia, and the directors and 
shareholders of 

i 

Merchants Sank and Trust Company, 

located in the City of 'Washington, District of Columbia, hare complied ?itti all 
the provisions of an Act of Congress, ertitlsa: 

”Ar. Act to provide for the consolidation of National Banking Associations," 
approved Nov«sbor 7, 1918, as a-aecded February 26, 1927. 

I 

NOtf, THEREFORE, I, J. U, POLS, Comptroller of the Currency, do hereby 

j 

.certify that 

i 

Federal-Anerican National Bank of Washington 

and j 

Merchants hank aid Trust Company 


all BarJt 


have been consolidated under the charter of Federal-Amerlean National BarJt of 

' 

7ash.ir.gton ar.d under the corporate title of 

i 

"i’ederal-Americar. National Bunk ana Trust Company of Waahingtoji" 

I 

•vith capital stock of Two hillior. Dollars ($2,000,000) and that thej consolida- 

* 

ticn is horeby approved. On the date of consolidation, the consolidated bark 
has two (2) branches, both located in the City of Washington, Elicit jrore 
branches of Merchants Bank and Trust Company ami rftich wero in operation or. 
February 26, 1327. 


• IN TESTIMONY W2REOF, witness my h^nd and 
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GEORGE H. PRICE CO. IXC. 
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Plaintiff’s Exhibit No. 4: 


Date August 11, 1930 

Your check for $1787.59 in favor of Commonwealth Cas¬ 
ualty Fo. was presented for payment today and returned 
on account of insufficient funds to your credit, according to 
our books. Because of the additional expense ancjl extra 
work involved, of which we have previously advisedl vou, a 
charge of fifty cents (.50) is made against your account. 

MERCHANTS BANK AND TRUST CO. 
Charge Account of— 

Geo. H. Price Co.[ Inc., 
Smith Building 
Citv 

Plaintiff’s Exhibit No. 5: 

George II. Price Company Incorporated 
Smith Building 815 Fifteenth Street Washington D C 
REGRET TO ADVISE YOUR AGENCY COMMON¬ 
WEALTH CASUALTY COMPANY TERMINATED TO¬ 
DAY STOP KINDLY DO NOT EXECUTE ANY FUR¬ 
THER BONDS NOR ISSUE POLICIES AFTEri RE¬ 
CEIPT THIS TELEGRAM STOP LETTER FOLLOWS 
COMMONWEALTH CASUALTY COMPANY M H EL- 
LENBOGEN ! 
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(Here follow photostats marked pages 75 to 83)| 

Charge of the Court 


Ladies and Gentlemen of the Jury; As you have I been 
told, this is a suit brought by the George H. Price Company, 
Inc., against the Receiver of the Federal American Na¬ 
tional Bank, successor to the Merchants Bank & Trust [Com¬ 
pany for damages alleged to have been sustained by the 
plaintiff for the wrongful dishonor by the Merchants Bank 
& Trust Company of a check of the plaintiff, although the 
plaintiff had on deposit at the time of the presentation of 
that check money with said institution sufficient in amount 
to pay said check, and for wrongfully causing said check 
to be protested for want of sufficient funds, and the plain¬ 
tiff alleges that it has been damaged in the sum of $20d,000. 
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i 


CARY A. HARDEE, RECEIVER, VS. 


The declaration upon which it bases its claim is in two 
counts, and they are very similar, except in one count it 
charges that its reputation and financial standing was af¬ 
fected with the general public by the dishonor of said check 
and by causing the protest of the check, and, in the second 
count it charges that the damage sustained was occasioned 
bv bringing this matter to the attention of the Common- 
wealth Casualty Company, with which company the plaintiff 
had an agencv. 

The first count of the declaration charges that the plain¬ 
tiff was engaged in a lucrative general insurance agency 
business, and prior to August 11, 1930 was a depositor in 
the Merchants Bank & Trust Company,, and that it kept a 
large daily credit balance in its checking account with said 
institution. 

It further alleges that on August 11, 1930 it had on de¬ 
posit to its credit in said Merchants Bank & Trust Com¬ 
pany $1987.31, and on that day the check drawn on that 
bank to the order of the Commonwealth Casualty Company 
by the plaintiff in the sum of $1787.39 was presented to the 
bank for payment, and, notwithstanding the duty of said 
bank in the premises, that is, to pay said check, said 
85 bank wrongfully failed and refused to pay it, or 
honor said check, and wrongfullv stated that the 
plaintiff had insufficient moneys on deposit with said bank 
to pay said check, and wrongfully caused said check to be 
protested for want of sufficient funds, thereby intending to 
injure the 1 standing of the plaintiff with its customers and 
clients and the general public, and wrongfully caused no¬ 
tices to be sent to various banks and the Commonwealth 
Casualty Company of the dishonor of the said check. 

It also alleges that the Merchants Bank consolidated or 
merged with the Federal American National Bank, and the 
Federal American National Bank took over the assets and 
assumed the liabilities of the Merchants Bank & Trust Com¬ 
pany. 

Plaintiff claims its good name, credit and financial stand¬ 
ing has been permanently injured, and it claims it has been 
damaged in the sum of $200,000. 

The second count, as 1 have told you, is in the same lan¬ 
guage, but claims that by reason of the things wrongfully 
done bv the Merchants Bank, it lost its agencv and its 









GEORGE H. PRICE CO. ISTC. 
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power of attorney to act for the Commonwealth Casualty 
Company, and it was injured in the sum of $200,0001 by the 
act of the Merchants Bank & Trust Company. j 

Now, the defendant as its defense admits that the defen¬ 
dant in this case is the Receiver of the Federal American 
National Bank. 

It says that the cause of action of the plaintiff should not 
be maintained because on August 11, 1930, the d^te the 
plaintiff claims the injury was done, the plaintiff not 
have on deposit and subject to its check, a sufficient ium of 
money to pay its check in the sum of $1787.39 when the same 
was presented for payment, and denies all the other allega¬ 
tions in the declaration. 

86 Now, the matter for you to determine at the outset 
is whether or not this plaintiff had on deposit with 
the Merchants Bank & Trust Company on the 11th day of 
August, 1930, sufficient funds or monev to its credit at that 
bank subject to cheek, to meet this check that was presented. 

When you have determined whether or not the Merchants 
Bank & Trust Company, when said check was presented, 
refused to pay said check when they had sufficient fulids to 
meet it, or monev, determine whether it did thereby!cause 
the check to be protested, and notice sent, and whether or 
not the plaintiff has been damaged, and in what sum, if you 
find it has been damaged. 

You are the sole judges of the facts of this case, and the 

sole judges of the weight of the testimony, and the tesri- 

monv of the witnesses. The court will instruct vou with re- 
+ + 

spect to the law concerning such matters, and with respect 
to other features of the case. 

If anv witness who has testified before vou has testified 
falsely with respect to any material matter about which he 
could not reasonably have been mistaken, it is your privi¬ 
lege, and it is your duty rather to ignore such testimony al¬ 
together, or to give it such weight or credit as you may 
deem it worthy of. 

You are also to take into consideration the interest} that 
any witness before you has in the outcome of the result of 
this case. Where a witness has a direct personal interest 
in the outcome of the result of the case, the temptation is 
strong to divert from the whole truth, and you give to such 
witness’ testimony such weight as you deem it worthy of. 


■1 
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84 CARY A. HARDEE, RECEIVER, VS. 

Now, before the plaintiff can recover in this case, it is my 
duty at the outset to tell you that he must prove his claim 
by a preponderance of the evidence. That means the 
charges he makes, or claims he makes he must prove by a 
preponderance of the evidence, or that the evidence 

87 in his favor must outweigh that in opposition thereto. 
If the evidence is in balance, in other words, if the 

evidence given bv him does not outweigh or outbalance the 
other, he does not prevail. The evidence must preponder¬ 
ate in his favor. 

There has been a number of prayers for instructions with 
respect to the law submitted by both the plaintiff and the 
defendant, and, so far as they go, they are the law of this 
case. 

You are instructed as a matter of law that if there is not 
sufficient money on deposit subject to withdrawal to pay a 
check when presented, the bank may legally decline to pay 
the same, and the burden is on the plaintiff to prove by a 
preponderance of the evidence that he had on deposit with 
the bank sufficient funds, subject to withdrawal, to pay his 
check when presented for payment, and, unless the plain¬ 
tiff should i so prove by a preponderance of the evidence, 
then your verdict should be for the defendant. 

In the absence of proof to the contrary, the contract 
which the law implies between a bank and its depositor is 
that the bank will hold the funds and pay them out accord¬ 
ing to the order of the depositor. Upon such a deposit 
being made, the money deposited passes to the bank, and 
the relationship of debtor and creditor results from the 
transaction. 

Now, was the deposit in this case made in the general 
way, or was it made subject to certain conditions? 

You heard the evidence and heard the testimony of the 
witnesses, and have seen the deposit slip, and have been 
told how it was made and seen the bank account and told 
how the bank account stood, under the various contentions 
made bv either side of the case. 

If a deposit is made, nothing to the contrary showing, as 
I have pointed out to you, and the relationship of the bank 
being indebted to the depositor in the sum of the deposit, 
and failure of the bank to perform to perform its 

88 duty, as I have pointed out constitutes a breach of 
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contract which the law implies, and renders the Bank] legally 
liable either in tort or upon the contract, and the breach of 
the contract between a bank and its depositor entitles the 
depositor to recover damages. 

You are further instructed as a matter of law that a bank 
deposit is subject to any agreement which the depositor and 
the bank mav make with regard to it, and, if vou find from 
a consideration of the printed data on the deposit slip used 
in making a deposit, that the parties agreed that the de¬ 
fendant might decline payment of any checks drawn against 
uncollected funds, then the burden is on the plaintiff to 
prove that the defendant bank held in its hands for its ac¬ 
count sufficient collected funds to pay his check, and unless 
the plaintiff shall prove these facts by a preponderance of 
the evidence, your verdict then should be for the defendant, 
or unless the deposit in this case was made upon [agree¬ 
ment or otherwise with respect to checks having been depos¬ 
ited, the bank could withhold payment of 1 lie demand |of the 
plaintiff until it had collected certain checks into mohey. 

Before the printed matter upon the deposit slip (fan be 
given effect as a contract binding upon the depositor, it 
must appear that lie consented and agreed to it. It must 
appear there was an agreement, express or implied that 
there was a meeting of the minds, that the deposit was) made 
and accepted upon the conditions or terms printed uppn the 
deposit slip. That is a question for you to determine. 

You are also instructed that if you believe from the evi¬ 
dence that the plaintiff, George II. Price Company, Inc., 
had on deposit with the Merchants Bank &■ Trust Company 
to its credit subject to check at the time that the clieclt here 
in evidence was presented to said bank for payment bv Mr. 
Materson, the Notary Public, an amount equal to or n ex¬ 
cess of the amount of said check on the 11th day of 
S9 August, 1930, and that the bank, through its officers 
or representatives, refused payment of the jsame 
upon the ground that there were insufficient funds tp the 
credit of plaintiff subject to check to pay the said (jheck, 
your verdict should be for the plaintiff under the speond 
count of the declaration, and should be for such sum as to 
fairly and reasonably compensate plaintiff for the damages 
sustained thereby. 
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You are further instructed that the law presumes that a 
firm engaged in business sustains damages by the dishonor 
of its check. 

You are further instructed that if vou believe from the 

* 

evidence that the plaintiff, George H. Price Company, Inc., 
had on deposit with the Merchants Bank & Trust Company 
an amount of money subject to check equal to or in excess 
of the amount of the check here in evidence, at the time said 
check was i presented, for payment, by Mr. Matherson, the 
Notary Public, on the afternoon of August 11, 1930: and 
that said bank refused payment of said check, stating that 
the plaintiff had not sufficient funds, according to its books, 
to pay said check, and its action thereby resulted in said 
check being protested for non-payment, and that the pro¬ 
test notice, was brought to the attention of the Common¬ 
wealth Casualty Company, and that by reason thereof, said 
Commonwealth Casualty Company canceled the agency of 
the George II. Price Company, Inc., your verdict should be 
for the plaintiff under the first count of the declaration for 
such damages as will fairly and reasonably compensate 
plaintiff for the damages sustained by reason thereof. 

I think that should be the second count of the declaration. 

Mr. Wood: That is the first count, your Honor. 

• The Court: Very well, the first count. Was it the first 
count ? 

Mr. Wood: Yes sir, I have it right before me. 

The Court: I thought I had it before me. Very 
90 well. 

Air. Wood: Yes, your Honor was correct, it is the 
second count. 

The Court: That is in respect to the second count instead 
of the first count. I will change that. 

You are further instructed as a matter of law in weigh¬ 
ing the evidence vou should consider the character and 
deportmenti of the witness, his opportunity to observe the 
facts to which he testifies, his mental and physical condi¬ 
tion, his personal interest in the outcome of the cause, and 
all other matters that bv reasonable inference mav create 
a bias in the mind of that witness in favor of one party or 
the other, anc such matters should be considered in reach¬ 
ing a verdict. 
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You are also instructed as a matter of law that yoiji should 
consider any substantial evidence going to prove tjhat the 
special damages claimed to have been suffered by the plain¬ 
tiff resulted from causes other than the non-payment of 
plaintiff’s check, and if you so find from a preponderance 
of the evidence, then this fact should be considered bv vou 
as mitigating anv damage which may be claimed !bv the 
plaintiff to have resulted from the non-payment of hip check. 

You are first to determine whether or not there jwas on 
deposit with the Merchants Bank & Trust Company on the 
11th day of August, 1930, sufficient funds to the credit of 
the plaintiff, or sufficient money to the credit of the plain¬ 
tiff to meet the check that was presented or drawn by the 


plaintiff on the said Merchants Bank & Trust Company to 
the order of the Commonwealth Casualty Company, .and, in 
determining that you are to determine whether or npt that 
deposit was made without any general restrictions br spe¬ 
cial restrictions or any special terms. Was there an (agree¬ 
ment, express or implied, or meeting of the minds between 
tlie plaintiff and the Merchants Bank & Trust, Com- 
91 panv that in accepting checks as a deposit, thby had 
the privilege of refusing payment on the amolunt of 


said check until they had collected proceeds of a checjk that 


had been deposited. 

If you find that the plaintiff did not have to its credit 
sufficient money to meet that check for seventeen hundred 
and odd dollars payable to the order of the Commonwealth 
Casualty Company, then there is not anything for you to do 
but return a verdict for the defendant. 

If vou find it did have such sum at the Merchants |Bank 
& Trust Company, and the Merchants Bank & Trust Com¬ 
pany dishonored the check by failing to pay the same, and 
thereby caused the same to be protested, and notice of the 
protest given to the Commonwealth Casualty Comjpany, 
and other banks, then you ought to determine to whjjit ex¬ 
tent the plaintiff was damaged thereby. 

In any event he is entitled to such damages as you think 
would reasonably compensate him for such injuries jis he 
may have sustained by impairment of his financial and (busi¬ 
ness standing in the community. That is in respect tb the 
first count. 
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If you find that the failure of the bank to pay the check 
and thereby causing protest notices to be sent out, was the 
cause of the Commonwealth Casualty Company canceling 
the agency and its power of attorney with the plaintiff, 
then you shall determine the extent it would be damaged, 
and you should give damages in such amount as would 
fairly and reasonably compensate him for such injuries. 

Your vei*dict, whatever it is, must be unanimous. 

If you conclude that you must find for the plaintiff, you 
should determine whether or not lie was injured with the 
general public by reason of these things, and if you do, you 
should find on the first count of the declaration. 

If you find that he was injured, and by the conduct 
92 of the Merchants Bank & Trust Company, and by 
its failure to pay the check, when there were suf¬ 
ficient funds there to meet it, and thereby caused protest 
and notices thereof to be sent to the Commonwealth Cas¬ 
ualty Company, and that was the cause of the plaintiff’s 
agreement with this company having been canceled, then 
you should'find such amount as would fairly compensate 
him for the loss of the said contract. 

If vou find that he was gcnerallv damaged, vour verdict 
would be on the first count. 

If vou find that he did not lose the contract bv reason of 

•r * 

any mistake by the Merchants Bank & Trust Company, then 
you should find for the defendant on the second count of 
the declaration. 

I do not know whether I have made myself clear, but, 
before you qan find for the plaintiff, you must find by a pre¬ 
ponderance of the evidence that on 1 lie 11th day of August, 
1930 he had to his credit in the Merchants Bank & Trust 
Company ai) amount of money equal to or in excess of the 
check that was presented that day, and that was subject to 
check or withdrawal. 

If you find he did not have the money there subject to 
that check on that occasion, then vour duty is to return a 
verdict for the defendant on both counts of the declaration, 
and your deliberations are at an end. 

If you find by a preponderance of the evidence that he 
did have such amount of money to his credit in the Mer¬ 
chants Bank; & Trust Company on the 11th day of August, 
1930, subject to check and that check was presented, and 
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that the Merchants Bank & Trust Company failed \o pay 
that check, thereby dishonoring- the same, causing- it} to be 
protested, and notice sent out to that effect, as charged in 
the declaration, then it is vour dutv to find far the 
95 plaintiff in an amount of damages that you nnd he 
has sustained thereby, which would be such sum as 
you find that will reasonably compensate him for the in¬ 
juries he has suffered thereby. 

Vour verdict, whatever it is, must be a unanimous ver¬ 
dict of all of vou. 

Mr. W ard: If your Honor please, in connection witli your 
Honor’s instruction having to do with an agreement ex¬ 
press or implied under which the deposit of $599.00 was 
made on the date of the lltli of August 1930, 1 suggest your 
Honor should add to that instruction, in determining 
whether or not the agreement was express or implied, the 
jury should take into consideration the banking practice 
or custom in the community; also the fact of the conversa¬ 
tion between Mr. Donahue and Air. Deland on the morning 
of the lltli of August. 

The Court: I do not think the custom in the community 
has anything to do with it. The jury should take into con¬ 
sideration all the evidence in respect to that matter that 
has been presented here. 

Mr. Wood: I suggest to your Honor I think possiblylyour 
instruction might be misleading in regard to the statement 
that if he had sufficient money on deposit. I think the in¬ 
struction should be worded, if they had sufficient amount to 
their credit. 

The Court: That means the same thing. In other w'prds, 
this, if in addition to what credit evervbodv concededithey 
had there on the morning of the lltli, there was credited 
sufficient to make up the balance, in other words, did jthey 
accept a check for $590.00 and give him credit for ijt, or 
was there an agreement that they had to send out and get 
that money, the cash and put it in there before he wa*j> en¬ 
titled to draw. Whether you call it funds or cash or mcfney, 
if they were to accept that deposit made that n^orn- 
94 ing and give him credit for it as though it was cjasli, 
when the check was presented it should have been 
paid from that deposit. If that deposit was made ubder 
anv agreement and understanding then it should not go to 
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his credit subject to his check until it was collected, then 
they were justified in not paying the check and having the 
check protested. 

Mr. -Ward: May I ask your Honor to add in connection 
with the last remark, a fund subject to withdrawal. 

The Court: It means the same, that is subject to with¬ 
drawal, or subject to payment, if they gave him credit for 
it, the same as any other money in the bank. In other 
words, the $590.00, the question is whether it should be 
placed to the credit of the plaintiff. 


'tou rnavi retire to consider vour verdict.” 

* » 

\ erdict was returned for plaintiff in the sum of $27,- 
500.00. 


Thereafter a motion to set aside this verdict and for a 
new trial was duly filed together with a motion for judg¬ 
ment non obstante verdicto, and upon argument thereon the 
following proceedings were had. 

Counsel for the defendant pointed out wherein the jury 
liad refused to follow the instructions of the court in that 
all of the evidence in the case showed clearlv that the de- 


posit made on August 11, 1930, had not been credited to the 
plaintiff until after the check dated August 7, 1930 for 
$1787.59 had been presented and protested. Further, that 
the form of the deposit slip selected and used by the plain¬ 
tiff in making the deposit of $599.55 upon acceptance coil-, 
stituted a contract between the depositor and the bank and 

that this form of contract was deliberately selected bv the 

* » 

depositor when the evidence showed he was fully aware 
that other deposit slips were available which did not have 
printed matter on them. That there was no evidence as 
to the amount of damage suffered by the plaintiff 
95 as the result of the dishonor of the check complained 
of and that the evidence introduced by the plaintiff 
did not establish that the cancellation of the plaintiff’s 
a gene v contract was the result of the dishonor of this check. 
Further, there was no claim in the pleadings for punitive 
damages and no evidence to support punitive damages. On 
the contrary there was ample evidence to negative any 
punitive damages. Counsel also argued that under any 
circumstances a verdict of $27,500.00 as punitive damages 
was shocking and showed bias on the part of the jury. 
Counsel further pointed out that there was no evidence to 
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support compensatory damages. Whereupon the following 
took place: 

4 ‘The @ourt: Was there any prayer for punitive dam¬ 
ages? 

Mr. Ward: No, there is no prayer for punitive damages. 

Mr. Thompson: The verdict we presumed is on punitive 
damages. 

The Court: I mean, was there any prayer for punitive 
damages or just a prayer for compensatory damage^? 

Mr. Thompson: Just damages in general, your jllonor. 
Here is the record that was submitted to the Court. Oil 
August 7th there was on deposit $1,536.46, so as Mr. Ward 
‘pointed out, they did not have enough funds in the bank. 
■Now, it is true that they might get enough funds in the bank, 
but they did not have them there when this check went 

* i 

forward on August 7th, 1930. They only had in thje bank 
then $1,387.46. The bank knew on August 9, 1930,—and we 
tried to show that, but your Honor ruled against us I on ob¬ 
jection of counsel that we could not go behind August 11th, 
that they did not have enough money there on the 9th. 

Here then are the officials of this bank. There wa^ in the 
bank on August 9th, $1,387. A deposit in the foriji of a 
check comes in for $599. If your Honor please, we I notice 
that it says on the check, “March account current in| full.” 

Here then there was before the officials of this ijmnk a 
statement that put them on notice immediately that this 
account was five months delinquent. Let’s give plaintiff 
30 days in which to turn the money bank to its principal. 
Then they were still four months delinquent. 

I call your Honor’s attention to the fact that this jvvas in 
August, 1930, when, as I say, the banks of this country 
were trembling, and they were watching their accounts very 
carefully. The officials of this bank knew before Au- 
'96 gust lltli that plaintiff had not had the funds, and 
they knew at that time they were five monthsj delin- 
quent. Each time we tried to get behind that peifiod,— 
August lltli,—we were stopped, and we could not sho|vv that 
here was a company that was in a critical condition j finan- 
ciallv, and in a bad wav. 

It is interesting to note, Your Honor, that all <j)f the 
monies that plaintiff had on deposit after August 11th are 
‘permitted in the record, but not those before August! 11th. 
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• Now, 1 appeal to your Honor, for it is within your dis¬ 
cretion to consider the attitude of the country and the con¬ 
dition that plaintiff was in, and if there is a ^fbrdict for 
punitive damages here, certainly we should take into con¬ 
sideration the surrounding circumstances. 

The Court: I do not think there was punitive damages in 
the case. There was no claim or prayer made for punitive 
damages, and the proceeding would not have justified puni¬ 
tive damages as I remember the case now. 

Mr. Thompson: Then, if your Honor please, if punitive 
damages are out of the case, we have the evidence of two 
men totallv disinterested who testified that thev did not can- 
cel this contract because of the protest of this check, but 
because of the fact that this company was delinquent. 

Therefore, I submit, if we take their testimony that there 

was no evidence here to show any compensatory damages. 

I believe we have got the right to weigh the evidence of 

those interested and those disinterested. I sav that there 

* 

was no preponderance of evidence here, that the agency was 
canceled because of the check. In fact there was no evi¬ 
dence so far as I recall. Even Mr. Deland does not testifv 
that his agency was canceled because of the dishonor of the 
check. 

The evidence on the other hand shows that they lost this 
agency or lost this business because of the delinquencies in 
their account. 

Therefore, I say that the evidence which went before the 
jury would not sustain a verdict for compensatory dam¬ 
ages. 

Mr. "Wood: May it please your Honor, the first point 
raised is in regard to there being no evidence that there 
was a sufficient amount on deposit at the time that this check 
was presented. 

We first have in evidence the bank statement, the records 
prepared by the bank, and, according to that bank state¬ 
ment, there was on the 11th day of August, 1930, a sufficient 
sum to meet the check. 

We further introduced in evidence a letter written by the 
bank and signed bv the treasurer of the bank. 

The Court: Saying it was a mistake, and he was very 
sorrv? * * 
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After hearing further argument the Court took the mat¬ 
ter under advisement. 

Both motions were overruled and judgment fdr $27,- 
500.00 entered. 

The foregoing is the substance of all of the testi- 
97 rnonv bearing upon the exceptions herein reserved on 
behalf of defendant. i 

And thereupon, and as all of said exceptions weje duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, and because the matters and {things 
hereinbefore recited are not matters of record, in o|*der to 
make the same a part of the record herein, which is [hereby 
ordered, so that the defendant may have his case reviewed 
on appeal, the defendant, by his attorneys, moves tlub court 
to sign and seal this, his bill of exceptions, to have the same 
force and effect as if each and every one of said exceptions 
had been separately signed and sealed, which motion is 
granted by the Court; and thereupon the defendant tenders 
this, his bill of exceptions, and requests the Court to sign 
and seal the same, which is accordingly done, now for then, 
this 19th day of Dec., 1935. | 

PEYTON GORDON, 

Justice 

Approved. 

IIUSTON THOMPSON 
HERBERT S. WARD 
Attorneys for Defendant. 

FOSTER WOOD I 

Attorney for Plaintiff . 
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I 

I 

— 

Cary A. Hardee, Receiver, Federal-American Na¬ 
tional Bank and Trust Company, Successor to 
Merchants Bank and Trust Company, Appellant, 

V ! 

George H. Price Company, Inc., a Corporation, * 

Appellee. 


BRIEF ON BEHALF OF CARY A. HARDEE, 
RECEIVER APPELLANT, j 

i 

j 

INTRODUCTION. j 

I 

This case comes up on appeal from judgment entered 
by Mr. Justice Gordon, upon verdict of a jury in favor 
of plaintiff below, appellee herein, for damages in the 
sum of $27,500.00. The declaration charged among 
other things the refusal of the Merchants tank and 
Trust Company to honor appellee’s check in t]ie sum of 
$1,787.59. The Federal-American National Bank & 
Trust Company, of which defendant below, appellant 
herein, is Receiver, came into existence as thei result of 
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a consolidation between the Merchants Bank & Trust 
Company and the Federal-American National Bank, 
subsequent to the dishonor of this check. 

QUESTIONS PRESENTED. 

Among the questions of law raised by the Assign¬ 
ment of Errors are two which appear to be of first 
impression in this and other federal jurisdictions as 
follows: 

1. Did the printed matter on the deposit slip, inten¬ 
tionally selected and used by the president of the ap¬ 
pellee-depositor in making a deposit constitute a con¬ 
tract between the depositor and the bank ! 

2. Was the bank under a legal duty to honor a 
check drawn against uncollected items deposited by 
appellee before acceptance and credit thereof on the 
books of the bank? 

STATEMENT OF FACTS. 

The George H. Price Company, Inc., the depositor, 
plaintiff below and appellee herein, incorporated June 
13, 1927, undef the laws of the District of Columbia, 
with its office and principal place of business in the Dis¬ 
trict of Columbia, was the District of Columbia agent 
for the Commonwealth Casualty Company of Philadel¬ 
phia, Pa. for the writing of bonds and casualty insur¬ 
ance, Francis H. Deland was the President of the com¬ 
pany, George H. Price was the Vice-President, M. L. 
Mullikin was Treasurer, and Velmah McNab was As¬ 
sistant Treasurer. 
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This company carried its bank account wijth the Mer¬ 
chants Bank and Trust Company. On Augjust 7, 1930, 
the company had a balance to its credit in tfcat bank of 
$1,536.46. On that date the corporation drejvv its check 
for the sum of $1,787.59 payable to the Comjmonwealth 
Casualty Company in full settlement of its (March ac¬ 
count current. On August 9, 1930 (Saturday) this 
check was presented to the bank for paymenx. On that 
date the balance to the credit of the company was $1,- 
387.46. Payment was refused and the corporation noti¬ 
fied. On August 11,1930, this check was agaip present¬ 
ed for payment and payment was again refused be¬ 
cause the balance was still $1,387.46. Shortly before 
the bank closed on August 11, 1930, the company de¬ 
posited five checks totalling $599.55 drawn on sundry 
banks in the District of Columbia. In making this de¬ 
posit the President of the Corporation, F. Hkrold De¬ 
land (Francis H. Deland), although knowing pf the ex¬ 
istence of the other deposit slips that did not (have the 
printed matter set out below on them, selected and in 
his own hand writing filled out in the name ol^ George 
H. Price Company, Inc. a deposit slip which contained 
the provision, among others, that 

“In making deposits the depositor agrees with 
the Merchants Bank and Trust Compan^, Wash¬ 
ington, D. C., that credit allowed for items on this 
or any other bank or party is only provisional and 
until the proceeds thereof, in money, are actually 
received by this bank or items found good at the 
close of the business of the day on whiich they 
are deposited; such items may be charged back 
to the depositor’s account regardless of whether 
or not the item itself can be returned; lihat the 
said Bank may decline payment of an^ check 
drawn on such deposits until the items of this 
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deposit, though credited, are actually paid in 
money; * * that items received for deposit or 
collection are so received at depositor's risk * 

The checks listed on this deposit slip were as fol¬ 
lows : 

Nat’l Met Bk (National Metropolitan 

Bank) .$ 5.00 

Dist Nat Bk (District National Bank) .... 5.00 

Fed. Amer Bk (Federal-American Na¬ 
tional Bank) . 553.70 

Am Sec. Tr. Co. (American Security and 

Trust Co.) . 20.85 

Pot Sav. (Potomac Savings Bank) . 15.00 


$599.55 

This deposit was made with instructions that it be 
called to the attention of Harry J. Donoghue, Treas¬ 
urer of the Merchants Bank and Trust Company. 
When Mr. Donoghue returned to his desk after 3:00 
o’clock on August 11, 1930, he found this deposit slip, 
with checks attached, on his desk and telephoned the 
Federal-American National Bank whereupon he was 
advised that the check for $553.70 was probably good; 
whereupon Mr. Donoghue called the National Metro¬ 
politan Bank and learned that the check for $1,787.59 
had already been protested, but had not been returned. 
Mr. Donoghue requested that the check be presented 
for payment the following day, August 12, 1930, and 
on that date the check was presented and paid. After 
verifying the $553.70 item, on August 11, 1930, and 
telephoning the National Metropolitan Bank the de¬ 
posit of $599.55 was accepted and posted to the credit 
of George H: Price Company, Inc, whereupon the 
bank statement showed a balance to depositor’s credit 
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of $1,987.01, out of which on August 12,19&0, was paid 
the check of $1,787.59, besides a protest |ee of $2.19, 
making the charge against this account on August 12, 
1930, the sum of $1,789.78. 

On August 15, 1930, the plaintiff corporation re¬ 
ceived a telegram from the Commonwealth Casualty 
Company cancelling its agency. Thereupon Mr. De¬ 
land went to Mr. Donoghue, the Treasurer of the Mer¬ 
chants Bank and Trust Company, and probured from 
him a letter addressed to the Commonwealth Casualty 
Company of Philadelphia (Rec. p. 41), in w]jiich the ad¬ 
dressee was advised of the return of a check on August 
11, 1930 in the sum of $1,787.59, and thaj the check 
had later been taken up and that the loc^il clearing 
bank had wired Philadelphia of the payment of the 
check and asking clearing bank to disregard protest 
notices, etc. Upon receipt of this letter Dejand had it 
photostated and thereupon went to Philadelphia, 
where he informed W. Freeland Kendrick, I President 

i 

of the Commonwealth Casualty Company, (j>f the dis¬ 
honor of the check, also Mr. Ellenbogen, whb had sent 
the wire cancelling the agency, but Deland v^as unable 
to get his agency restored; and shortly thereafter the 
corporation went out of business. 

On November 1,1930, the Merchants Bank ^nd Trust 
Company consolidated with the Federal-Amejrican Na¬ 
tional Bank, the new bank being known by th^ name of 
Federal-American National Bank and Trust Company, 
which latter bank went into the hands of th^ defend¬ 
ant-appellant, Cary A. Hardee, Receiver, ori Novem¬ 
ber 1, 1933, following the Bank Holiday whi^h began 
March 6, 1933. 
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THE TRIAL. 

This cause was tried before a jury on June 18 to 25, 
1935, and thereupon witness Deland, under oath, testi¬ 
fied that the corporation had earned “from $35,000 
to $25,000 net income a year;” further, he testified that 
he did not have the books or records of the corpora¬ 
tion and could not produce them. 

The record will disclose in what language the presid¬ 
ing judge framed the questions which he addressed to 
defendant's witnesses, and the implication residual in 
the form in which these questions were phrased, but 
does not and cannot convey the manner and inflec¬ 
tion of the court in asking these questions or a sugges¬ 
tion of the effect which the combination of manner, in¬ 
flection and phrasing had upon the jury. 

ASSIGNMENTS OF ERROR. 

The court erred: 

1. In not directing a verdict for defendant at the 
close of plaintiff's case. 

2. In not directing a verdict for defendant at the 
close of the case. 

3. In admitting evidence of a consolidation be¬ 
tween the Federal-American National Bank and the 
Merchants Bank and Trust Company, in support of an 
allegation that the Merchants Bank and Trust Com¬ 
pany merged with the Federal-American National 
Bank and Trust Company and that the latter took over 
the assets and assumed the liabilities of the Merchants 
Bank and Trust Company. 
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4. In refusing to admit competent, legal and rele¬ 

vant evidence offered by the defendant, \o which ex¬ 
ception was duly taken, which would haVe disclosed 
the financial condition and other conditions affecting 
the plaintiff on and prior to August 11, 1930, as well as 
other matters. I 

5. In refusing to grant the first praye|r submitted 

bv the defendant. | 

i 

6. In granting the first and second pralyers of the 
plaintiff. 

7. In overruling the defendant’s motioO for judg¬ 
ment non obstante veredicto. j 

i 

i 

8. In abuse of discretion by overruling the defend¬ 
ant’s motion for a new trial. j 

9. In failing and refusing to charge th^ jury that 

the printed matter on the deposit slip selected and 
used by the plaintiff in making the deposit helre in ques¬ 
tion, upon acceptance of the deposit by the [defendant 
bank, became and constituted a contract between the 
parties binding upon the plaintiff. | 

10. In failing and refusing to charge thej jury that 

the printed matter on the deposit slip was Conclusive 
evidence of the agreement under which the deposit was 
made and accepted. j 

11. In abuse of discretion in interrogation of de- 

i 

fendant’s witness. 

OUTLINE OF ARGUMENT. 

1. A bank deposit may be subject to any agreement 
between the depositor and the bank which (does not 
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injuriously affect the rights of third parties; the de¬ 
posit slip is material evidence of the terms of the con¬ 
tract under which the deposit is accepted and when a 
depositor intentionally selects a deposit slip containing 
certain printed matter and the deposit tendered there¬ 
on is accepted by the bank, a contract is created bind¬ 
ing on both. (Assignments of Error 5, 6, 9, and 10.) 

2. It is an abuse of discretion for the court to over¬ 
rule motion for a new trial where the jury have by 
their verdict failed or refused to follow the instruc¬ 
tions of the court or where the verdict indicates that 
the jury were actuated by passion, prejudice, or other 
improper motives. (Assignments of Error No. 8.) 

3. "Where the plaintiff had failed to make out a 
prima facie case and the uncontradicted testimony of 
the defendant's disinterested witnesses was neither im¬ 
probable nor controverted, it was the duty of the court 
to direct a verdict in favor of the defendant, (a) at the 
close of the plaintiff's case; or (b) at the close of the 
defendant's case, and (c) where the declaration was 
fatally defective it was an abuse of discretion for the 
court to overrule a motion for judgment non obstante 
veredicto . (Assignments of Error 1, 2 and 7.) 

4. Evidence of transactions between a banker and 
a depositor, prior to the dishonor of the check, is ad¬ 
missible to explain the reasons for the dishonor and 
evidence of a course of dealing between a depositor 
and third parties is admissible to show that the de¬ 
positor was not damaged by the dishonor of the check 
in the manner and to the extent alleged. (Assignments 
of Error No. 4.) 
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5. Evidence which does not support the ajlegata of 
the declaration is not admissible. (Assignments of 
Error No. 3.) 

6. It is an abuse of discretion for the coi^rt to in¬ 
terrogate and cross-examine witnesses in sijich man¬ 
ner and words as to discredit the witness before the 
jury. (Assignments of Error No. 11.) 


ARGUMENT. 


1. A bank deposit may be subject to any agreement 
between the depositor and the bank which doep not in¬ 
juriously affect the rights of third parties; the deposit 
slip is material evidence of the terms of the contract 
under which the deposit is accepted and when a de¬ 
positor intentionally selects a deposit slip containing 
certain printed matter and the deposit tendered 
thereon is accepted by the bank, a contract is created 
binding on both. 

Francis H. Deland, the plaintiff’s president, selected 
and tilled out with his own hand a deposit slip (Rec. p. 
43) which provided among other things that credit for 
checks listed thereon was provisional until morjey was 
received, and which provided further that tlje bank 
may decline payment of any checks drawn on sizch de¬ 
posits until the items of this deposit, though credited, 
are actually paid in money, that any failure to enforce 
these rights by the bank shall not be construed as a 

waiver thereof. I 

I 

i 

Deland testified that he knew of other deposit slips 
that did not have that on them, referring to the printed 
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matter (Rec. p. 45), but he says he did not read the 
printed matter (Rec. p. 62), although he had person¬ 
ally filled out nine similar deposit slips within 45 days. 

Thus the plaintiff company, acting through its presi¬ 
dent, selected a printed form on which it tendered a de¬ 
posit of checks totalling $599.55 which after the ap¬ 
pellee’s check for $1,787.59 had been dishonored 
and protested, was accepted by the bank and credited 
to plaintiff’s account. Thus all of the elements of a 
contract binding on both parties came into existence 
upon the acceptance and credit of this deposit by the 
bank. This 1 proposition is supported by the decisions 
as applied to the case of bills of lading digested in 10 
C. J., p. 194, in the following words: 

“A bill of lading delivered bv the carrier to the 
shipper and accepted by the latter is presumed to 
constitute the contract for carriage, and this is so 
whether or not he signed the instrument, and al¬ 
though he did not read it.” Among the footnote 
references are Inman v. Seaboard Air Line Rail¬ 
road Co., 159 Fed. 960; DeWolff v. Adams Express 
Co., 106 Md. 472, 67 Atl. 1099; Johnstone v. Rich¬ 
mond etc. Railroad Co., 39 S. C. 55, 17 S. E. 512, 
and many others. 

A bill of lading is a receipt as well as a contract, (10 
C. J. 199). 

In this respect it resembles a deposit slip. 

The liability of a person who uses or signs a printed 
form without reading it came before this court in the 
case of Toledo Computing Scale Company v. Garrison, 
28 App. D. C., 243. In this case the defendant contend¬ 
ed that he signed the form without reading it and that 
the signed paper did not set out the actual agreement 
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which he made with the plaintiff’s agent. On this state 
of facts the Appellate Court held a verdict should have 
been directed for the plaintiff. 

i 

In the case of Whiting v. Davidge, 23 Apjp. D. C. 156, 
at page 165, this court held: 

“But the paper was open to the appellant for ex¬ 
amination; and if he signed it, as he says he did, 
without due examination, he has only himself to 
blame for his neglect to exercise due care in the 
premises.” 

i 

It is to be anticipated that appellee will contend that 
there is no signature on the deposit slip, but this tech¬ 
nical objection is without substantial merit when it ap¬ 
pears from the testimony that the plaintiff president 
did in fact and in his own handwriting wr^te the cor¬ 
porate name “Geo. H. Price Co. Inc.” at tjhe head of 
this deposit slip and directly above the tejuns of the 
agreement. The contention that the president of the 
corporation was not informed as to the teijms of this 
agreement, and never read it falls before hisi identifica¬ 
tion of his own handwriting on deposit slip dated Au¬ 
gust 5, 1930 (Rec. p. 42) and seven other deposit slips 
between June 28,1930 and August 1930, on all of which 
there is the same printed matter (Rec. p. 63). 

Decisions Dealing with Deposit Slips . 

In the case of Shopert v. The Indiana National Bank, 
41 Ind. 427, S3 N. E. 515, the court declared that a bank 
deposit may be subject to any agreement between the 
depositor and the bank which does not injuriously af¬ 
fect the rights of third persons. 
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The question therefore presented to the court is to deter¬ 
mine from the evidence in this case, what was the agreement 
between the bank and the depositor. 

The onlv evidence of this agreement is the 
deposit slip in question. The appellee admits 
that on August 7, 1930, the date on which the 
check was drawn, it had on deposit the sum of $1,536.- 
46, an amount less than the amount of the $1787.59 
check (Rec. p. 68); that when the bank opened on the 
morning of August 11, 1930, the amount of the credit 
of the appellee was $1,387.46; that a deposit was made 
on August 11, 1930, of $599.55 (see deposit slip, p. 43) 
which after credit raised the balance in this account 
to $1,987.01, which sum was in excess of the outstand¬ 
ing check drawn by the appellee on August 7th. 

Harry J. Donoghue, formerly Treasurer of the Mer¬ 
chants Bank and Trust Company, testified that when 
he returned to the bank on August 11, 1930, after 3:00 
o'clock, he found the deposit slip in question and two 
or three checks (Rec. p. 48); that he ascertained by tele¬ 
phone from the Federal-American National Bank (not 
the bank of which appellant is Receiver) that check 
drawn on it for $553.70 was probably good, and then 
called the National Metropolitan Bank which had pre¬ 
sented the check of $1,787.59 and was advised that this 
check had already been turned over to the notary for 
protest (Rec. p. 54) Donoghue requested the National 
Metropolitan Bank to present the check the following 
day (August 12, 1930) for payment, on which date the 
check was presented and paid; Donoghue also request¬ 
ed the National Metropolitan Bank to request its cor¬ 
respondent to destroy protest notices and after this 
conversation with the Federal-American National Bank 
and the National Metropolitan Bank, the item of 
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$599.55 was entered on the books of the! Merchants 
Bank & Trust Company as an item of uncollected checks 
(Rec. p. 54). | 

This evidence is uncontroverted. Four j things are 
therefore established: ! 

i 

1. That the deposit of $599.55 was made by the ap¬ 
pellee on a deposit slip which gave the bank the right 
to refuse payment of any check drawn against uncol¬ 
lected items. 

2. That the bank did refuse payment of ! the check 
for $1,787.59 drawn against a bank balance of $1,387.46. 

3. That the uncollected items covered hj the Au¬ 
gust 11,1930 deposit slip were not passed to jthe credit 
of the appellee until after the $1,787.59 check| had been 

protested. I 

| 

4. That the $1,787.59 check was drawn against un¬ 

collected items amounting to $599.55 even if credit had 
been given on the books of the bank prior t<} the last 
presentation and protest on this check. j 

Authorities . J 

In the case of Dirnfield vs. Fourteenth Street Sav¬ 
ings Bank, 37 App. D. C. 11 wherein Dirnfield having a 
note payable at that bank, deposited the day before the 
due date between 5:00 and 6:00 o ’clock P. M. it sum of 
money and a check, the total being slightly in excess 
of the amount of the note and the deposit was entered 
in depositor’s bank book. The item was posted to de¬ 
positor’s account on the following day, which w T as the 
due date of the note. The check had not been cleared 
when the note was presented and payment wab refus¬ 
ed for want of funds. ! 
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The plaintiff testified that there was no agreement 
or understanding concerning his right to draw against 
checks so deposited. The receiving teller of the bank 
testified that the plaintiff was told that he would not 
be permitted to check against uncollected items, mean¬ 
ing checks of this character. On this statement of fact 
this Court held following Burton v. U. S., 169 U. S. 
283-302: 

4 4 4 When a check is taken to a bank, and the bank 
receives it and places the amount to the credit of 
the customer, the relation of creditor and debtor 
between them subsists, and it is not that of prin¬ 
cipal and agent. * * * 1 ? ? 

The court then said: 

4 4 Of course, this relation of creditor and debtor 
created by the receipt of the endorsed check and 
its entry to the credit of the depositor as money, 
would not subsist in the face of a direct notice and 
understanding to the contrary. But whether there 
was such an understanding in this case is a dis¬ 
puted fact which must be submitted to the jury. 
* * * 


In the case of Brennan v. Holden, et al., 4 Fed. Supp. 
285, (reversed on other grounds), the court held that 
the deposit slip was material evidence of the intention 
of the parties with respect to whether paper endorsed 
without restriction was accepted by the bank as pur¬ 
chaser or for collection. 

In the case of Leonardi v. Chase National Bank etc., 
11 Fed. Supp. 85, the court analyzed the terms of the 
agreement printed on the deposit slip in order to de¬ 
termine whether or not the correspondent collecting 
bank was the agent of the depositary bank or the sub¬ 
agent acting for the depositor. 
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In the case of the First National Banl^ of Bland- 
chester v. Stengel, 169 N. Y. Supp. 217, 126 N. E. 906, 
the court held that the provision in a deposit slip used 
in making a deposit of a bill of lading endorsed in 
blank, with draft attached, which provided that credit 
for checks and drafts on other banks was subject to 
payment, did not pass ownership of the draift to the de¬ 
positary bank; that the credit given was conditional in 
character and that that fact was inconsistent with own¬ 
ership, thus recognizing the contractual effect of this 
proviso. The court further held that a provision of 
the deposit slip under which it was agreed that the 
bank should become liable only when the proceeds in 
actual funds or solvent credits come into its possession 
and the depositor's bankbook stated that thi bank act¬ 
ed onlv as agent, were to be read into the contract and 
that the bank was merely the agent of the depositor 
down to the moment when solvent credits jcame into 
its possession; whereupon the bank became |:he debtor 
of the depositor. See also King v. Bowling Green 
Trust Co., 129 X. Y. Supp. 977. j 

In the case of Brennan v. Holden, 4 Fed. &upp. 285, 
above referred to, which was reversed in F’earson v. 
Brennan, 75 Fed. (2d) 958, because the depositary bank 
notwithstanding the provisions of the printed form of 
the deposit slip, that the bank acted only as jthe agent 
for collection and that checks are deposited Subject to 
final payment, nevertheless honored on the djay of the 
deposit checks drawn thereagainst. Thus the court 
held (p. 961) that by so doing the bank waived the pro¬ 
vision of the deposit slip on which the lower court had 
relied. The appellate court did not howevei: disturb 
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the holding of the lower court in Brennan v. Holden (p. 

288) as follows: 

“Reliance is placed upon the rule frequently ap¬ 
plied in the courts that: ‘Ordinarily, where paper 
is indorsed without restriction by a depositor and 
is at once placed to his credit by the hank, the in¬ 
ference is that the bank has become the purchaser 
of the paper and in making the collection is not act¬ 
ing as the agent of the depositor/ Mr. Justice 
Stone in Equitable Trust Companv v. Rochling, 275 
U. S. 248, 252, 48 S. Ct. 58, 59, 72 L. ed. 264/ But 
this inference yields to an express agreement of 
the parties that the bank shall act as agent for 
collection. National Bank of the Republic v. Mill¬ 
ard, 10 Wall. 152, 155, 19 L. Ed. 897; Federal Re¬ 
serve Bank v. Mallov, 264 U. S. 160, 164, 44 S. Ct. 
296, 68 L. Ed. 617, 31 A. L. R. 1261; Union Elec¬ 
tric Steel Co. v. Imperial Bank of Canada (C. C. 
A.) 286 F. 857, S61; Texas & P. R. Co. v. Pottorf 
(C.C.A.) 63 F. (2d) 1; Xomland v. First National 
Bank of Kansas Citv, Missouri (C. C. A.) 64 F. 
(2d) 399. * * * 

“The intention of the parties is the controlling 
factor, In re Ruskay (C. C. A.) 5 F. (2d) 143, and 
the deposit slip constitutes material evidence of 
what that intention was, King v. Bowling Green 
Trust Co.,: 145 App. Div. 398, 129 X. Y. S. 977. 

“In the case at bar, the deposit slip purported to 
state the terms and conditions upon which the de¬ 
posit was: received by the bank. In unequivocal 
language the bank gave notice to its depositor that 
‘in receiving items for deposit * * * this bank 
acts only as depositor’s collecting agent.’ (Italics 
mine.) It also tells its customers that all items are 
credited subject to final payment in cash or solvent 
credits, and that it may charge back at any time 
any item before final payment whether returned 
or not. I am aware that acceptance of deposit sub¬ 
ject to final payment alone is not enough to over¬ 
come the inference that the bank purchased the 
paper deposited and credited to depositor’s ac- 
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count. City of Douglas v. Federal Fesejrve Bank, 
271 U. S. 489, 46 S. Ct. 554, 70 L. Ed. 1051. Nor 
will the inference be met by the reservation of the 
right to charge back the item. Dicksoif v. First 
National Bank of Buffalo, Okl. (C.C.A.) 26 F. (2d) 
411; Union Electric Steel Co. v. Imperial Bank of 
Canada, supra . 

“But both of these provisions are more compatible 
with the relationship of principal and agent than 
with that of debtor and creditor, and, vjhen they 
supplement a positive disclaimer by thej bank of 
any intention to act in any capacity other than that 
of agent for collection, the inference relied upon 
is not warranted.’’ 

With regard to this subject, the Appellate Court in 
Pearson v. Brennan, 4 Fed. (2d) 95S held (p, 961) as 
follows: 

“(2) A so-called deposit slip, which contained in 
printed form a provision that as to all items of 
deposit the bank acts only as agent for collection 
and are deposited subject to final payment, was 
introduced in evidence through a witness who, 
before the closing of the bank, had been its assist¬ 
ant auditor, who stated that the slip accompanied 
the check at the time of the deposit. Based on the 
slip and the above testimony of this witness, the 
District Court found that the Trust Company and 
the Federal National had entered into aiji agree¬ 
ment, the provisions of which it construed to be 
that the Federal National received the check for 
collection only, even though it had been at once 
credited to the Commercial Account of the Trust 
Company and on that day honored checks drawn 
upon it by the Trust Company in excess of those 
deposited to its credit. 

“* * * The provision on the slip, if ever "brought 
to the attention of the brokers or their clejrk, was 
for the benefit of the bank, not of the Tru^t Com¬ 
pany, and when the bank not only credited the 
check to the Trust Company’s Commercial Ac- 
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count but, on the day of the deposit, honored 
checks drawn against the account far in excess of 
the amount standing to the credit of the Trust 
Company, it waived the provision on the slip, for 
bv so doing it did exactlv what it had reserved 
the right not to do. 

“Furthermore, the formal printed provision upon 
the slip is in no way compatible with the written 
provision upon the face of the check, and what 
the bank in fact did. The condition of the deposit 
■was, as expressed on the face of the check itself, 
that it be credited to the account of the ‘Lawrence 
Trust Company’s Commercial Account;’ and that 
the bank so understood the matter is shown be¬ 
yond dispute by its immediately crediting it to 
that account and honoring checks drawn against 
it in excess of those deposited * * 

In this connection it should be borne in mind that 
this deposit was made by a third party to be placed to 
the credit of the Lawrence Trust Company, hence the 
Court's reference to “a so-called deposit slip.” 

In the case of Nomland v. First National Bank of 
Kansas City, Mo. 61 Fed. (2nd) 399, the Court had 
for consideration the effect of the wording on which 
a deposit slip, after defining the word “customer” so 
as to include a depositor, provided in part as follows: 

(1) Items may be handled as customer’s agent. 

(2) The bank as agent or owner is not liable for 
neglect, default, or failure of bank selected as 
agent or sub-agent, or for losses in transit. 

(3) Items not on this bank are received at cus¬ 
tomer’s risk, and, if credited, are credited condi¬ 
tionally subject to payment, and may be charged 
back at any time until actual cash payment there¬ 
for is received, and checks of customer may be re- 
fused if drawn against such conditional credits. 

(4) Immaterial. 

(5) Should any item be not paid, or any bank 
fail to remit proceeds or issue paper therefor 
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which is dishonored, then credit given may be can¬ 
celled, whether or not the original items of dis¬ 
honored paper may be delivered to customer. 

(6) Items drawn on this bank not gbod at close 
of business of day deposited may be charged back 
to depositor. 

(7) Not material. 

(8) Not material. 

The Court observes, page 402: 

“These checks had been endorsed and deposited in 
the Kansas City bank by its customer, who there¬ 
upon had been given credit therefor on the books 
of the bank. No restrictions on the endorsements 
appear in the record. J 

“In the absence of special agreement to the con¬ 
trary when paper is endorsed without! restriction 
by a depositor, and is at once passed to his credit 
bv the bank to which he delivers it, he becomes the 
creditor of the bank; the bank become^ the owner 
of the paper, and in making the collection is not 
the agent of the depositor. Douglass jv. Federal 
Reserve Bank, 271 U. S. 489, 492, 4^3 Supreme 
Court, 554, 556, 70 L. Ed. 1051; Burtoh vs. U. S., 
196 U. S. 283-297, 25 Supreme Court, 243, 49 L. 
Ed. 482; Cuttell vs. Fluent, 51 Fed. (2nd) 974, (C. 
C. A. 8); H. & B. Beer vs. Chickasha National 
Bank, 26 Fed. (2d) 36 (C. C. A. 8); Security Na¬ 
tional Bank vs. Old National Bank, 241 Fed. 1, 8 
(C. C. A. 8); Morse on Banks and Banking, (6th 
Ed.) Section 289. ! 

“In the case at bar, appellant relief upon the 
provisions of the deposit slip (above s|et out) as 
constituting an agreement that the Kansas City 
Bank did not become the owner of the ((hecks, but 
was merely an agent for collection. 

“We think the provisions of the deposit sUp 
are not open to such construction. The deposit 
slip was worded, and was intended to be worded, 
so as to cover a multitude of different conditions. 
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One or more of the provisions might apply to a 
particular deposit or they might not. The first 
and second provisions contemplate that the bank 
may receive the item deposited either as agent or 
as owner. This alternative is not left entirely to 
the decision of the bank. If the depositor presents 
a check with the restrictive endorsement, ‘for col¬ 
lection only’ the bank cannot accept the check and 
claim to be its own. But, if the depositor does 
not decide the matter by restrictive endorsement 
or by special agreement, the matter is still left 
open for decision by the bank, and it may deter¬ 
mine whether it will accept the particular item as 
agent or as owner. Absent a special agreement, 
the decision of the bank is determined bv the 
method it employs in handling the item, and by 
the general rule of law above quoted. Absent such 
special agreement, the passing by the bank of the 
item at once to the credit of the depositor is a 
decision by 1 the bank, and it becomes the owner 
of the item.” 

The Court further said that provisions 3 and 5 of 
the depositor’s slip were not determinative of the 
question of ownership, and that there being no restric¬ 
tive endorsement on the checks and no special agree¬ 
ment, it was of the opinion that under the general rule 
of law the bank became the owner of the checks. Thus 
the Court scanned the terms of the deposit slip for the 
contract between the bank and the depositor, and found 
it therein. 

It will be observed in the case at bar that the de¬ 
posit slip contains no such alternative provisions as 
existed in the Nomland case. Also that in the instant 
case credit icas\ not given, until after the dishonor and 
protest complained of, and further that no course of 
dealing was shown which would in anywise justify the 
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plaintiff in assuming that the dishonored check would 
be paid out of uncollected items. ! 

In the case of In Re Jarmulow’sky, 249 Fe'fl. 319, the 
pass book provided that deposits of checks should not 
be drawn upon until collected, the Court hel|d that the 
check entered in the pass book belonged to the deposi¬ 
tor until collection, even though endorsed in blank, and 
even though commercial depositors were allowed to 
draw on deposits of checks, and that where tjhe checks 
were not collected until after a receiver took ^harge of 
the affairs of the bank, the depositors were ejntitled to 
the proceeds of the check as against such receiver. 

I 

In the light of these authorities, and in th^ absence 
of any special agreement with regard to a] deposit, 
three things are necessary to create the relation of 
debtor and creditor between a bank and its depositors: 

First, an unconditional deposit in the bankJ 

Second, an unconditional acceptance by thej bank. 

Third, an unconditional credit to the depositor on 
the books of the bank. 

! 

Burton vs. U. S., 25 Supreme Court, 243, at 246; 
National Bank, Etc. vs. Millard, 10 Wallace, 152; 
Thompson vs. Riggs, 5 Wall. 663; Marine Bank vs. 
Fulton Bank, 2 Wall., 252; Scammon vs. Kimjball, 92 
U. S. 362; Davis vs. Elmira Savings Bank, 16J1 U. S. 
275, at 288; Quisigamong National Bank vs. Thft, 172 
Mass. 362, 52 Northeastern, 287. 

The uncontradicted evidence herein, however; shows 
a conditional deposit made subject to a special agree- 
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ment set out on the deposit slip, conditionally accepted 
by the teller, and referred to the treasurer of the bank 
who made an investigation before accepting the same, 
and before the credit was entered upon the books of the 
bank. The record further shows that the check for 
$1787.59 had been presented, dishonored and protested 
before the deposit was accepted by the bank and passed 
to the credit of the depositor. 

Hence, it is: respectfully submitted that at the time 
of the presentation, dishonor and protest of the 
$1787.59 check, the relationship of debtor and creditor 
did not as a matter of law exist as to this item of 
$599.55. The depositor had not received and was not 
entitled to receive credit for this $599.55 deposit and 
the bank was under no legal duty to pay the check for 
$1787.59, at any time prior to the 12th day of August, 
1930, upon which date the said check for $1787.59 was 
paid. 

Instructions of Court. 

The trial justice in his charge to the jury in¬ 
structed them in substance as follows: 

That the jury must determine at the outset 
whether or not the plaintiff had on deposit suffi¬ 
cient funds or money to its credit subject to check 
to meet this check that was presented (Rec. p. 83), 
that the plaintiff must have on deposit sufficient 
funds subject to withdrawal (Rec. p. 84). That 
the plaintiff must have had on deposit to its credit 
and subject to check at the time the check in evi¬ 
dence was presented by the Notary Public for pay¬ 
ment an amount equal to or in excess of the amount 
of the check (Rec. p. 85). That the jury were first 
to determine whether or not there was on deposit 
with the Merchants Bank & Trust Company on the 
11th day of August, 1930, sufficient funds to the 
credit of ithe plaintiff or sufficient money to the 
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credit of the plaintiff to meet the che<pk that was 
presented (Rec. p. 87). If you finjd that the 
plaintiff did not have to its credit sufficient to meet 
that check for seventeen hundred and odd dollars 
payable to the order of the Commonwealth Casu¬ 
alty Company, then there is not anything for you 
to do but return a verdict for the defendant (Rec. 
p. 87). If you find that he (plaintifjf) was in¬ 
jured, and by the conduct of the Merchants Bank 
& Trust Company, and by its failure |to pay the 
check, when there were sufficient funds there to 
meet it * * * (Rec. p. 88). I do I not know 
whether I have made myself clear, but, before you 
can find for the plaintiff, you must find by a pre¬ 
ponderance of the evidence that on the ljlth day of 
August, 1930, he had to his credit in the (Merchants 
Bank & Trust Company an amount of money equal 
to or in excess of the check that was presented that 
day, and that was subject to check or withdrawal 
(Rec. p. 88). If you find by a preponderance of 
the evidence that he (plaintiff) did lj ave such 
amount of money to his credit in the Merchants 
Bank & Trust Company on the 11th day c)f August, 
1930, subject to check and that check (was pre¬ 
sented, and that the Merchants Bank & Tjmst Com¬ 
pany failed to pay that check * * * [then it is 

your duty to find for the plaintiff * f * (Rec. 

p. 88). 

“Mr. Wood: I suggest to your Honc^r I think 
possibly your instruction might be misleading in 
regard to the statement that if he had (sufficient 
money on deposit. I think the instruction should 
be worded, if they had sufficient amount to their 
credit. 

“The Court: That means the same tiding. In 
other words, this, if in addition to wh^t credit 
everybody conceded they had there on the (morning 
of the 11th, there was credited sufficient to make 
up the balance, in other words, did they (accept a 
check for $590.00 and give him credit for ijfc. * * * 
‘Whether you call it funds or cash or money, if 
they were to accept that deposit made that morn- 
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ing and give him credit for it as though it was cash, 
when the check was presented it should have been 
paid from that deposit’ (Rec. p. 80). ‘In other 
words, the $590.00, the question is whether it 
should be placed to the credit of the plaintiff'.” 

The uncontroverted evidence in this case shows that 
the Bank balance on the morning of August 11 was 
$1,387.46 (Rec. p. 68); that a deposit of $599.55 was 
made on that date with instruction that it be called to 
the attention of the Treasurer of the Bank. That this 
deposit was called to the attention of the Treasurer be¬ 
fore it was passed to credit on the books. That after 
ascertaining that the largest item listed on the deposit 
slip was good the Treasurer of the Bank accepted the 
deposit and telephoned to the National Metropolitan 
Bank which had presented the plaintiff's check for 
$1,787.59 and ascertained that that check had already 
been protested, but not returned to the Philadelphia 
bank, whereupon arrangements were made for the pay¬ 
ment of the check the following morning and a tele¬ 
gram sent to the Philadelphia bank to destroy protest 
notice. It is therefore apparent from the uncontra¬ 
dicted testimony that the deposit of $599.55 which ap¬ 
pears in the bank statement (Rec. p. 68) and the de¬ 
posit slip (Rec. p. 43) as having been made on August 
11 was not accepted by the bank and passed to credit 
until after the presentation and dishonor of the $1,- 
787.59 check upon which suit was brought. There is 
no evidence any place in the record which in anywise 
contradicts or changes the foregoing. It is therefore 
respectfully submitted that had the jury followed the 
above referred to instructions given them by the court 
their verdict must have been for the defendant. 
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In view of the foregoing authorities and tie facts de¬ 
veloped by the evidence it is respectfully submitted that 
the court erred in refusing to grant the defendant ? s 
first prayer, assignments of error No. 5 (liec. p. 65), 
and that this prayer correctly states the law as applied 
to this case. 

Further it is respectfully submitted that the court 
erred in granting the first and second prayprs of the 
plaintiff, for the reason first, that there wis no evi¬ 
dence to support the assumption under these two 
prayers that the plaintiff might have had on deposit at 
the time of the presentation of the check foj* $1787.59 
an amount of money subject to check equal to or in ex¬ 
cess of the amount of said check. ! 

I 

Further, that the court erred in failing and refusing 
to charge the jury that the printed matter qn the de¬ 
posit slip did constitute the contract which jvas bind¬ 
ing upon both parties. 

It is recognized that the defendant’s first grayer if 
given to the jury would have been tantamount to a di¬ 
rected verdict in favor of the defendant, butj for any 

court to lav down a rule under which a bank Was com- 
•/ 

pelled to accept without investigation any negotiable 
paper tendered by the depositor and immediately give 
credit therefor, and at once permit the depositor to 
draw against it, would open the door to such f^aud and 
irregularity as would make it impossible to iarry on 
any banking business. The courts have ever lield that 
a banker could contract with his depositor a^ he saw 
fit so long as innocent third parties were not injured. 
A contract that negotiable paper shall not be shbject to 
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cheek until collection does not affect the rights of third 
parties, and to hold that the evidence herein does not 
establish such a contract is unthinkable. 

It is respectfully submitted that the question here 
presented is, did these parties contract that the deposit 
of negotiable: paper should not be drawn against prior 
to collection. The deposit slip is conclusive evidence 
that thev did so contract. 

Here the evidence shows that the bank meticulously 
adhered to the provisions of this contract. It refused 
to honor the $1787.59 check until collection was made. 
Nevertheless the plaintiff has procured a judgment for 
damages predicated upon his own wrong in endeavor¬ 
ing to breach the terms of his own contract, and the 
lower court has refused to set such judgment aside. 

2. It is an abuse of discretion for the court to over¬ 
rule motion for a new trial where the jury have by 
their verdict failed or refused to follow the instruc¬ 
tions of the court, or w here the verdict indicates that 
the jury were actuated by passion, prejudice, or other 
improper motives. 

In the cases of Capital Traction Co. v. Snead, 58 
App. D. C. 141 and Frye v. Lyon, 55 App. D. C. 48, this 
court laid down the rule that where a verdict was upon 
insufficient evidence or for excessive damages, or con¬ 
trary to the law, or where there has been an abuse of 
discretion bv the court, a motion for a new trial is a 
matter for the consideration of the Court of Appeals. 






In Bayne v. Kansas City Mo., 263 S. W. 450-2, and 
Plancella v. Bobio, 131 Atl. 647, the rule flound in 46 
C. J. 170 and 181 was enunciated to the efjfect that a 
new trial may be granted where the verdict is so 
strongly against the weight of the evidence ks to shock 
the court’s sense of justice or is against the preponder¬ 
ance of the evidence so clear and convincing that it 
leaves no reasonable excuse for doubt in an intelligent 
disinterested mind. 

In the ease of Frye v. Lyon, 55 App. D. jC. 48, 299 
Fed. 926, this court laid down the rule that 4 new trial 
should be granted where the verdict is contrary to the 
law as given by the court. 1 


And in cases of Head v. Towaliga Falls If. Co., 107 
S. E. 558; Simmons v. Fish, 210 Mass. 563—1—97 N. E. 
102; Boudert v. Cochran, 110 Fed. 919; Ulmah v. Clark, 
100 Fed. 180, the courts have laid down the rple that a 
new* trial should be granted where the verdikt is with- 

i 

out any evidence to support it and is contrary to law; 
and in the case of Kelly v. Morris, 6 Pet. 622 pnd U. S. 
v. Duval, 25 Fed. Case No. 15,015, the rule wjas stated 
that a new trial should be granted where the yerdict is 
contrary to, or in disregard of evidence whiph is not 
improbable, or inconsistent and was not contradicted 
or discredited. I 

In the cases of Carter v. Wells Fargo & Co. ? 64 Fed. 
1005 and Peltomaa v. Katahdin Pulp Co., 149 Fed. 282, 
the Appellate Court granted a new trial where the ver¬ 
dict was for such excessive damages as to indicate that 
the jury were influenced by passion, prejudice,' or other 
improper motives. 
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lu his charge to the jury, the court instructed the 
jury as follows (Rec. p. 83): 

“Now, the matter for you to determine at the 
outset is whether or not this plaintiff had on de¬ 
posit with the Merchants Bank & Trust Company 
on the 11th day of August, 1930, sufficient funds or 
money to its credit at that bank subject to check, 
to meet this check that was presented. 

“When you have determined whether or not the 
Merchants Bank & Trust Company, when said 
check was presented, refused to pay said check 
when thev had sufficient funds to meet it, or 
money, determine whether it did thereby cause the 
check to be protested, and notice sent, and whether 
or not the plaintiff has been damaged, and in what 
sum, if you find it has been damaged. * * * 

(Rec. p. 84) “You are instructed as a matter 
of law that if there is not sufficient money on de¬ 
posit subject to withdrawal to pay a check when 
presented, the bank may legally decline to pay the 
same, and the burden is on the plaintiff to prove 
by a preponderance of the evidence that he had on 
deposit with the bank sufficient funds, subject to 
•withdrawal, to pay his check w T hen presented for 
payment * * *. 

(Rec. p. 85) “You are further instructed as a 
matter of law that a bank deposit is subject to any 
agreement winch the depositor and the bank may 
make with regard to it, and, if you find from a 
consideration of the printed data on the deposit 
slip used in making a deposit, that the parties 
agreed that the defendant might decline payment 
of any checks drawn against uncollected funds, 
then the burden is on the plaintiff to prove that 
the defendant bank held in its hands for its ac¬ 
count sufficient collected funds to pay his check, 
and unless the plaintiff shall prove these facts 
by a preponderance of the evidence, your verdict 
then should be for the defendant, or unless the de¬ 
posit in this case was made upon agreement or 
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otherwise with respect to checks having! been de¬ 
posited, the bank could withhold payment of the 
demand of the plaintiff until it had collected cer¬ 
tain checks into monev. * * * 

* i 

“You are also instructed that if yoy believe 
from the evidence that the plaintiff, George H. 
Price Company, Inc., had on deposit with! the Mer¬ 
chants Bank & Trust Company to its credjt subject 
to check at the time that the check here in | evidence 
was presented to said bank for payment by Mr. 
Materson (Mathieson), the Notary Public, an 
amount equal to or in excess of the amount of said 
check on the 11th day of August, 1930, ^nd that 
the bank, through its officers or representatives, 
refused payment of the same upon the grotond that 
there were insufficient funds to the credit pi plain¬ 
tiff subject to check to pav the said chef?k, your 
verdict should be for the plaintiff under jthe sec¬ 
ond count of the declaration * * *. 

(Rec. p. 86) “You are further instructed that 
if you believe from the evidence that the plaintiff, 
George H. Price Company, Inc., had on j deposit 
with the Merchants Bank & Trust Company an 
amount of money subject to check equal \o or in 
excess of the amount of the check here [in evi¬ 
dence, at the time said check was presented, for 
payment, by Mr. Matherson, the Notary Pqblic, on 
the afternoon of August 11, 1930; and thjat said 
bank refused payment of said check, statijng that 
the plaintiff had not sufficient funds, according to 
its books, to pay said check, and its action thereby 
resulted in said check being protested for non-pay¬ 
ment, and that the protest notice was brought to 
the attention of the Commonwealth Casualty Com¬ 
pany, and that by reason thereof, said Common¬ 
wealth Casualty Company cancelled the agency of 
the George H. Price Company, Inc. your yerdict 
should be for the plaintiff under the first cbunt of 
the declaration * * *. ! 
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(Rec. p. 87) “You are first to determine 
whether or not there was on deposit with the Mer¬ 
chants Bank & Trust Company on the 11th day of 
August, 1930, sufficient funds to the credit of the 
plaintiff, or sufficient money to the credit of the 
plaintiff to meet the check that was presented or 
drawn by the plaintiff on the said Merchants Bank 
& Trust Company to the order of the Common¬ 
wealth Casualty Company, and, in determining 
that you are to determine whether or not that de¬ 
posit "was made without any general restrictions 
or special restrictions or any special terms. Was 
there an agreement, express or implied, or meet¬ 
ing of the minds between the plaintiff and the 
Merchants Bank & Trust Company that in accept¬ 
ing checks as a deposit, they had the privilege of 
refusing payment on the amount of said check 
until they had collected proceeds of a check that 
had been deposited. 

“If you find that the plaintiff did not have to 
its credit sufficient monev to meet that check for 

m/ 

seventeen hundred and odd dollars payable to the 
order of the Commonw^ealth Casualty Company, 
then there is not anything for you to do but return 
a verdict for the defendant. 

(Ree. p. 88) “If you find that he (plaintiff) 
was injured, and by the conduct of the Merchants 
Bank & Trust Company, and by its failure to pay 
the check, when there were sufficient funds there 
to meet it, and thereby caused protest and notices 
thereof to be sent to the Commonwealth Casualty 
Company, and that was the cause of the plaintiff’s 
agreement with this companv having been can¬ 
celled * * *. 

“I do not know whether I have made myself 
clear, but, before you can find for the plaintiff, 
you must find by a preponderance of the evidence 
that on the 11th day of August, 1930 he had to his 
credit in the Merchants Bank & Trust Company an 
amount of money equal to or in excess of the cheek 
that was presented that day, and that was subject 
to check or withdrawal. 
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“If you find he did not have the mioney there 
subject to that check on that occasion,! then your 
duty is to return a verdict for the defendant on 
both counts of the declaration, and yodr delibera¬ 
tions are at an end. 

“If you find by a preponderance of the evidence 
that he did have such amount of money to his 
credit in the Merchants Bank & Trust! Company 
on the 11th day of August, 1930, subject to check 
and that check was presented, and that the Mer¬ 
chants Bank & Trust Company failed to pay that 
check, thereby dishonoring the same, causing it to 
be protested, and notice sent out to thai effect, as 
charged in the declaration, then it is your duty 
to find for the plaintiff * * *. I 

(Rec. p. 89) “In other words, this, if in addi¬ 
tion to what credit evervbodv conceded they 
(plaintiffs) had there on the morning of the 11th, 
there was credited sufficient to make ub the bal¬ 
ance, in other words, did they accept a Icheck for 
$590.00 and give him credit for it, or was there an 
agreement that they had to send out an(i get that 
money, the cash and put it in there before he was 
entitled to draw. Whether you call it !funds or 
cash or money, if they were to accept thht deposit 
made that morning and give him credit for it as 
though it was cash, -when the check was presented 
it should have been paid from that deposit. If 
that deposit was made under any agreement and 
understanding then it should not go to his credit 
subject to his check until it was collected, then 
they -were justified in not paying the check and 
having the check protested. * * * 

(Rec. p. 90) “* * * if they gave him (jredit for 
it, the same as any other money in the bank. In 
other words, the $590.00, the question is Whether it 
should be placed to the credit of the plaintiff.” 

i 

In the face of these instructions the jury returned a 
verdict for the plaintiff, although the only evidence* 
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submitted in support of the contention that there was 
sufficient money on deposit on August 11th to pay this 
check at the time it was presented by the Notary Pub¬ 
lic was the bank’s statement (Plaintiff’s Exhibit No. 
1, Rec. p. 68)L This statement disclosed that on the 
date the check was drawn and prior thereto the bank 
balance had been insufficient to pay it. Deland states 
he does not know when the $599.55 deposit was made. 
Matherson (Rec. p. 46) states that he presented the 
$1787.59 check for payment between 3:30 and 4:00 
o’clock on August 11th. Donoghue states (Rec. p. 48) 
that the deposit was called to his attention after three 
o’clock on August 11th, that before accepting the de¬ 
posit, he called the Federal-American National Bank 
at 3:30 or quarter to four and ascertained that the 
largest item on the $599.55 deposit was good, that he 
then called thk National Metropolitan Bank and was 
advised that the $1787.59 check was in the hands of 
the Notary for protest; that the $599.55 deposit was 
credited on the books after the conversation with the 
National Metropolitan Bank (Rec. p. 54). 

It is, therefore, respectfully submitted that all the 
evidence proves that this deposit was accepted and 
credited to the plaintiff’s account after the dishonor of 
the check. Mr.! Donoghue’s letter of August 15th, which 
was written after the check was paid and for the ad¬ 
mitted purpose of protecting the George H. Price Com¬ 
pany, Inc. states that the check was returned in error 
and that the drawee always carries a substantial bal- 
ance but Donoghue stated that this statement was not 
true and that the letter was written to cover up De¬ 
land. The Plaintiff Exhibit No. 1 confirms this. It 
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is submitted that the letter of August 15th <|ould and 
did in no wise change the situation as it existed on 
August 11th, on which date the $599.55 deposit was 
made and the $1787.59 check was dishonored. In fact, 
the statement of Donoghue that the letter wa$ written 

i 

to cover up Deland, who was the bank’s depositor, is 
wholly consistent with banking practice, and jDeland’s 
action in having this letter photostated and thereafter 
palming off a clever and deceptive photostat jin place 
of the original upon the court and counsel (R(^c. p. 45) 
is in line with his statement (Rec. p. 42) that jhis com¬ 
pany had earned any where from $35,000 to $25,000 net 
income a year, when Income Tax Statements ^worn to 
by him (Rec. pp. 16, 19, 23, 26, 31 and 34) sliow that 
his company’s gross income had never equalled this 
figure and that its net income had never exceeded $4,- 
824.04. 

Referring to the judge’s charge to the jury (Rec. p. 
84) there is no evidence to justify that portion of the 
charge reading as follows: j 

“In the absence of proof to the contrary, the 
contract which the law implies between a b^nk and 
its depositor is that the bank will hold th^ funds 
and pay them out according to the order | of the 
depositor. Upon such a deposit being ma|de, the 
money deposited passes to the bank, and tl|e rela¬ 
tionship of debtor and creditor results fr^m the 
transaction.” (Italics ours.) ! 

This particular paragraph of the charge is wholly 
erroneous, unwarranted, and confusing to the jijiry be¬ 
cause of the evidence shows that money was ij°t de- 
posited and therefore this statement of the court! intro¬ 
duces for the consideration of the jury a matter which 
would obviously mislead the jury with regard tjo this 
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controversial item. Where it is shown bv the nncon- 
tradicted record that the appellee's president inten¬ 
tionally selected the form of agreement, under which 
this deposit was tendered, knowing that other forms 
were available at the bank, that six days previous 
thereto he had used the same form of agreement in 
making a deposit of checks and that over a period of 
two months previous, he had used the same form in 
making deposits of checks in seven other cases, the 
question of whether or not a contract existed, the terms 
of which arelto be found in the deposit slip, is a ques¬ 
tion of law^ and as such was not and could not properly 
be submitted to the jury. 

Irrespective, however, of this particular point, 
where the trial judge has so repeatedly stated that the 
deposit must have been accepted and credited to the 
plaintiff prior to the time the dishonored check w'as 
presented for payment, and the evidence conclusively 
show's that the deposit was neither accepted nor cred¬ 
ited until after the notary presented the check in ques¬ 
tion, either the jury failed to understand or refused to 
follow' the court's instructions, and under the long es¬ 
tablished practice in this jurisdiction and elsewhere, a 
motion for a new' trial w'as in order and the action of 
the trial judge in overruling it w'as an abuse of discre¬ 
tion such as brings the matter before the Appellate 
Court for its consideration. Were this not so still the 
excessive amount of the verdict w'hich, it is respectful- 
lv submitted, must shock the conscience of every rieffit 
thinking individual, in view' of the sw'orn statements of 
plaintiff's president, and sole w'itness are a sufficient 
ground for such relief. 
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3. Where the plaintiff had failed to mike out a 
prima facie case and the uncontradicted testimony of 
the defendant’s disinterested witnesses w^s neither 
improbable nor controverted, it was the diity of the 
court to direct a verdict in favor of the defendant, (a) 
at the close of the plaintiff’s case; or (b) at| the close 
of the defendant’s case, and (c) where the declaration 
was defective it was an abuse of discretio^i for the 
court to overrule a motion for judgment non, obstante 
veredicto. 

. i 

The situation at the time motion for directed verdict 
was made at the close of the plaintiff's case ^nd again 
at the close of the defendant's case differs trom the 
above discussion only in one substantial particular, 
not previously referred to which is as followfs: 

The declaration in each count alleged a merger be¬ 
tween the Merchants Bank & Trust Company 1 ! and the 
* 4 Federal-American National Bank and Truest Com¬ 
pany” under which the latter took over the assets and 
assumed the liabilities of the Merchants Bank & Trust 
Company (Rec. pp. 2 and 4). 

i 

In support of this allegation, which was denied by 
the defendant, the plaintiff (Rec. p. 71) offere<jl in evi¬ 
dence an agreement of consolidation between ijhe Fed¬ 
eral-American National Bank of Washington jand the 
Merchants Bank & Trust Company and a certificate 
of the Comptroller of the Currency approving! thereof 
(Rec. p. 79). This evidence was admitted over the 
defendant’s objection to which exception wa^ noted 
(Rec. pp. 45 and 46). 
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The basis for the objection lies in the fact that the 
probata does not support the allegata. 

The declaration alleges a merger between banks that 
could not have merged because they never existed at 
the same time. Further, in alleging a merger the dec¬ 
laration fails to allege that the unasserted and un¬ 
liquidated tort liabilities of one of the merging banks 
carried over to the new bank. 

In the case of Northwest Barcorporation v. Com¬ 
missioner of Internal Revenue, 33 B. T. A. 160 the 
Board of Tax Appeals held as follows: 

“ A true consolidation results in a wholly new cor¬ 
poration, wdiile in the case of a merger there is 
a continuation of one of the combining corpora¬ 
tions. See discussion and authorities cited in R. 
D. Musser, 2 B. T. A. 1031; A. J. Siegel, 4 B. T. A. 
186; and Grange National Bank, 22 B. T. A. 1209. 
Whether or not there is a new grant of corporate 
powers by the sovereign and a new~ corporation 
created depends primarily upon the statutory au¬ 
thority for the combination effected. Central Rail¬ 
road & Banking Co. v. Georgia, 92 U. S. 665, 670. 
If under that authority there may be either a true 
consolidation or a true merger, then the intent of 
the parties and the terms of their agreement be¬ 
come quite important. 

i ‘The question of whether the corporate existence 
of one national bank is continued under the stat¬ 
ute in question because the consolidation takes 
place under the charter of that particular bank 
has been discussed by the Board and bv the courts 
a number of times. The results reached have not 
been uniform, but the weight of authority seems 
to be for the view that the resulting bank is a new 
corporation, different from each of the consolidat¬ 
ing banks. Bonnet v. First National Bank of 
Eagle Pass, 24 Tex. Civ. App. 613; 60 S. W. 325; 
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Bruist’s estate, 297 Pa. 537; 147 Atl. 60^>; First 
National Bank of Tulsa v. Hoover (Tex. Civ. App. 
1925), 269 S. W. 262; Unaka & City National Bank 
v. United States, 50 Fed. (2) 1031; certiorari de¬ 
nied, 284 U. S. 645; Meek v. Stein, 5 Fed. Supp. 
656; R. D. Musser, 2 B. T. A. 1031; Grange Na¬ 
tional Bank, 22 B. T. A. 1209; Manufacturers Trust 
Co., 28 B. T. A. 1260; National Bank of the Re¬ 
public of Chicago, 31 B. T. A. 680. Centry: A. J. 
Siegel, 4 B. T. A. 186; United States v. Sejigel, 52 
Fed. (2d) 63; Worcester County National Bank, 
263 Mass. 444; 162 N. E. 217. (See also (jecision 
of the Supreme Court of the United Statesjin that 
case Ex Parte Worcester National Bank, 279 U. S. 
347.) Cf. Commonwealth v. First National Bank, 
303 Pa. 241, 154 Atl. 379; Overbrook National 
Bank of Philadelphia, 23 B. T. A. 1390.. Tjie Cir¬ 
cuit Court of Appeals for the Eighth Circuit said 
in the Siegel case, supra , that the resulting cor¬ 
poration was ‘an essentially different corporation’ 
from the one in which the taxpayer originally held 
shares, yet it seemed to be of the opinion that the 
corporate existence of the original bank w^s con¬ 
tinued. A sufficient grant of new corporate powers 
is contained in the act. Here the parties spjoke of 
the lowa-Des Moines National Bank & Trqst Co. 
as the ‘New Bank’ and it certainly was a vej*y dif¬ 
ferent bank from the Iowa National Bank, jit had 
different capital, assets, stockholders, customers, 
and management. It made profits during 1929 
whereas the Towa National Bank had been buffer¬ 
ing losses. Of course, some of the circumstances 
mentioned would not be determinative of the ques¬ 
tion before the Board. Furthermore, the cases 
cited are not directly in point, yet after a full con¬ 
sideration of all of the facts and circumstances we 
have come to the conclusion that the petitioner 
has failed to show that the Iowa-Des-Moineb Na¬ 
tional Bank & Trust Co. is entitled to deduct the 
net loss of the Iowa National Bank. Cf. Brdndon 
Corporation v. Commissioner, 71 Fed. (2d) ^62.” 


i 
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The foregoing citations clearly illustrate the dis¬ 
tinction between a consolidation and a merger and 
make apparent the error of the court in admitting evi¬ 
dence of a consolidation between two existing banks, 
i. e. the Merchants Bank & Trust Company and the 
Federal American National Bank of Washington in 
support of allegations of a merger between two banks 
not contemporaneously coexistent. This issue becomes 
particularly applicable to the motion for judgment non 
obstante when it is considered that the liabilities as¬ 
sumed bv the new bank differ in cases of merger and 
consolidation, as outlined in the Board of Tax Ap¬ 
peals decision above under which the “new bank'- i. e. 
the Federal-American National Bank & Trust Com¬ 
pany w’ould not be entitled to claim as a loss a judg¬ 
ment awarded against the Merchants Bank and Trust 
Company, one of the consolidating banks. 

In the case of Crittenden v. Cobb, 156 Fed. 535 it 
was held that a new trial should be granted where 
there is a variance between the pleadings and the proof. 
That the variance pointed out above existed in this 
case is beyond peradventure, yet the court declined to 
grant relief, either by granting a new’ trial or other¬ 
wise. 

It is, therefore, respectfully submitted that the court 
erred in admitting, over objection, the contract of con¬ 
solidation and that the court should have directed a 
verdict for the appellee, defendant below’, upon the rec¬ 
ord as it stood (a) at the close of plaintiff’s case (b) 
at the close of defendant’s case or (c) 

That the court erred in not granting motion for judg¬ 
ment non obstante . 
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However, should the Appellate Court feel that the 
pleadings were sufficient to sustain the verdict, still 
the failure to establish the allegations of the declara¬ 
tion were fatal, and the motions for directed! verdict 
should have been granted. | 

All of the evidence at the close of plaintitPs case 
established a check drawn on August 7th against an 
insufficient balance, a check presented on August 11th 
against an insufficient balance, a deposit on August 
11th of $599.55 against which appellee was not Entitled 
to draw, and a dishonor of the check drawn against 
such deposit. It is respectfully submitted thit a di¬ 
rected verdict for defendant at this point would have 
been proper. 

At the close of the case, however, the duty) of the 
Court, it is respectfully submitted, to direct a verdict 
for defendant was imperative. The undisputed and 
uncontradicted evidence at that point established: 

1. A check drawn on August 7th against) insuf¬ 
ficient funds. | 

2. A check presented on August 11th wlien the 

bank balance was insufficient. ! 

3. A deposit on August 11th of $599.55 ! in the 

late afternoon. I 

4. An instruction by depositor to call the de¬ 
posit to the attention of the bank Treasured. 

5. An investigation by the bank’s Treasurer 

between 3:30 and 4:00 P. M. ! 

6. The presentment and dishonor of the! check 

about 3:30 P. M. j 

7. The protest by the Notary Public before the 
deposit was accepted. 

8. The credit on the books of the $599.5o item 
after presentment and protest of check for $1787.- 
59. 

9. That depositor had knowingly used a deposit 
slip wherein he agreed that he was not entitled to 
draw against the check items deposited until the 
same were paid in cash. 
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10. The intentional use of eight other such 
printed agreements by the appellee’s president 
over a period of forty-five days prior to the $599.- 
55 deposit. 

There was in fact no matter in dispute to go to 
the jury. 

Hence the lower Court, it is respectfully submitted, 
erred when it failed to follow the established law in 
this jurisdiction and held that the intentional selection 
and use of this printed form by appellee’s president 
made it, upon acceptance by the bank, a contract bind¬ 
ing upon both parties. This is a question of law, and 
its decision was for the Court not the jury. To let 
this question as to the existence of a contract go to the 
jury was obviously confusing. It left for the jury to 
decide whether or not Deland had read the printed 
matter on the slip. But this is not the test. Deland 
admits he knew the deposit slip he used had printed 
matter on it that was not on other slips and Deland 
had used this type of slip repeatedly. Deland, the 
company’s president, signed the company’s name at 
the top of the slip and the bank relying on the terms 
of the tender, accepted it. But further the Court laid 
down for the jury certain essentials, in the absence of 
which they must find for the defendant. The first was 
that the corporation must have had on deposit to its 
credit, subject to withdrawal, a sum of money sufficient 
to pay the $1787.59 check when it was last presented 
and dishonored. 

There is not a scintilla of evidence that the corpora¬ 
tion did so have. All of the evidence at the close of the 
case was that they did not have such a sum of money 
subject to withdrawal. There was nothing to go to the 
jury and the Court erred in not directing a verdict for 
defendant. 
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4. Evidence of transactions between a banker and 
a depositor prior to the dishonor of the check is admis¬ 
sible to explain the reasons for the dishonor and evi¬ 
dence of a course of dealing between the depositor and 
third parties is admissible to show that th^ depositor 
was not damaged by the dishonor of the c^eck in the 

i 

manner and to the extent alleged. 

It will be observed that the plaintiff below, appellee 
herein, has put in issue the fact that it kept and main¬ 
tained large daily credit balances in its checking ac¬ 
count with the Merchants Bank & Trust Company 
(Rec. pp. 2 and 3) and that it enjoyed the business con¬ 
fidence, good will, good credit and financial standing 
among its many customers, clients, principal^ and gen¬ 
eral public (R. p. 2) and the Commonwealth Casualty 
Company of Pennsylvania, for which company the 
plaintiff below, appellee herein, was the general agent 
in the writing of bonds and insurance (R. p. 4). These 
allegations and each of them were denied ii} the plea 
(R. p. 5). Nevertheless, the court declined td admit in 
evidence the telegram sent by the National AjTetropoli- 
tan Bank to the forwarding Philadelphia [bank on 
August 9th, referring to the check for $1787.|59 (R. p. 
47). Further the court refused to permit the witness 
Harry J. Donoghue to testify when, prior to August 
11th his attention was first directed to appellee’s 
(plaintiff below) check for $1787.59 (R. p. 47). Again 
with regard to the witness, Francis H. Deland, the 
court sustained the objection to the question: 

“Q. On August 7th when you drew this check 
for $1,787.59 how much of a balance did i^ou have 
in the bank subject to this check ?” 
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The purpose of this question was obviously to elicit 
from the witness, who was president of appellee, the 
fact that he knew when this check was drawn that it 
was in excess of his bank balance. The court pre¬ 
vented appellant, defendant below, from showing this 
yet it was very important to show Deland's knowledge 
of the overdraft. 

In the case of Columbia National Bank v. Mac- 
Knight, 20 App. D. C. 580, this court having a similar 
case before it commented upon the fact that the evi¬ 
dence in the lower court indicated that the plaintiff be¬ 
low had been indicted in the local jurisdiction and that 
other indictments had been returned against him in 
other jurisdictions prior to the dishonor of the check in 
question. 

It is quite evident that the trial court in the cited 
case properly applied the principles of law with regard 
to the admission of evidence and that in the case at bar 
the court restricted the appellant, to a point where he 
was unable to s low to the jury that the appellee here¬ 
in, had knowingly drawn a check against an insufficient 
balance and ;that he must have been charged with 
knowledge that the check was outstanding and would 
presently be presented for payment. 

It will further be observed in connection with the tes¬ 
timony of witness, Ira D. Ellison, who was the Comp¬ 
troller of the Commonwealth Casualty Company on 
August 11, 1930, that the court refused to permit this 
witness to testify as to the period of credit extended 
to George H. Price Company (R. p. 61). The check in¬ 
troduced in evidence by appellee, plaintiff below, as 
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Exhibit 2 (R. p. 69) dated August 7, 1930, tjears the 
notation “March Account Current In Full.” lit is re- 

i 

spectfully submitted that the testimony of witness Elli¬ 
son was, if not otherwise admissible, so made tiy virtue 

of the notation on plaintiff's own exhibit. j 

! 

Thus the appellant had no opportunity to [show to 
the jury the extent to which appellee company j was de¬ 
linquent in its dealings with its principal or [the fact 
that it knowingly overdrew its account with the bank 
prior to the 11th of August, 1930. The effect) of this 
was to deprive appellant of a fair and impartial trial. 

i 

5. Evidence which does not support the allegata of 
the declaration is not admissible. 

i 

l 

, i 

There is an ancient rule of Hornbook Law that a 
plaintiff having alleged the taking of a whit^ horse 
cannot subsequently prove the taking of a bla^k one. 
This rule is applicable to the instant case because the 
appellee herein, saw fit to allege a merger between the 
Merchants Bank and Trust Company and the Fjederal- 
American National Bank & Trust Company. I\ never 
proved that such a merger took place. Such a merger 
could not have taken place because the two banks did 
not exist at the same time. Nevertheless the coprt ad¬ 
mitted in evidence the contract of consolidation be- 

i 

tween the Merchants Bank and Trust Companyj and a 
bank not mentioned in the declaration, to-wit, the Fed- 
eral-American National Bank, which did exist contem¬ 
poraneously with the Merchants Bank and Trusi Com¬ 
pany, and which consolidated with it. After thje con¬ 
solidation the bank named in the declaration earpe into 
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existence. It is respectfully submitted and has been 
argued at length elsewhere that in admitting this evi¬ 
dence the lower court committed reversible error. 

6. It is an abuse of discretion for the court to in¬ 
terrogate and cross examine witnesses in such manner 
and words as to discredit the witnesses before the 
jury. 

In dealing with the abuse of discretion as to the 
searching cross examination of the appellant’s wit¬ 
nesses by the court the record is voluminous. The 
court’s cross examination of witness Harrv J. I)onog- 
hue begins at the bottom of page 48 and continues to 
the bottom of page 53. A reading of this cross exam¬ 
ination does not disclose the manner of the Court 
which accentuated the obvious suspicion with which the 
court received and regarded the testimony of this wit¬ 
ness. 

Having in mind that witness Donoghue was the most 
important witness for the appellant and had been dis¬ 
credited by the court’s treatment of his testimony, ap¬ 
pellant presented James B. Brooks, who is the head 
bookkeeper employed by the Riggs National Bank and 
has no interest whatever in this issue. In the course of 
the examination of this witness the court interrupted to 
ask a question (R. p. 56), and thereafter interrogated 
this witness at length and in a manner which was cal¬ 
culated also to discredit him. 

It is respectfully submitted that the rights of the ap¬ 
pellant were substantially prejudiced by the manner in 
which these two witnesses were interrogated by the 
court and that this prejudice would have been greatly 
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augmented had appellant’s counsel entered into a con¬ 
troversy with the court- by objecting or excepting 
thereto. Confronted with this situation counsel for 

i 

the appellant were placed in a difficult position. 

The situation was similar to that presented in the 
trial of Lewis v. Halbert, 68 S. W. (2nd) 430, in which 
the Appellate Court in reversing the lower cojurt laid 
down the rule that exceptions to the conduct! of and 
cross examination by the court should be madk at the 
trial except where to do so would accentuate their im¬ 
port. 

In the case of Timlin v. Shepps, 272 N. Y. Supp. 907, 
a new trial was granted where the trial court deprived 
the plaintiff of a fair trial by the prejudicial tpnor of 
his inquiry of witnesses, by his prejudicial comments 
and by the unfair nature of his charge. 

The delicacv of the situation in this case, must be 
readily apparent. The witness, Donoghue, fo|rmerly 
the Treasurer of the Merchants Bank & Trusj; Com¬ 
pany, but at the time of his testimony in no wifee con¬ 
nected therewith had explained in detail the Circum¬ 
stances surrounding the deposit of the $599.5fc> item 
and the dishonor of the $1787.59 check and had an¬ 
alyzed both the deposit slip and the bank statement of 
the account introduced in evidence. Thereupon the 
court beginning at the bottom of page 48 of the Record 
subjects him to a most severe cross examination] The 
witness stood up under this cross examination without 
a waiver. But the court appeared not to grasp witness’ 
meaning, wTiereupon counsel elicited the further testi¬ 
mony appearing in the record, page 53. Thereupon 
counsel addressed the court: 
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“By Mr. Ward: 

Q. Does that clear up the matter in the mind of 
the court, as to just what the situation was? 

The Court: I understand what he savs.” 

The inflection which accompanied this answer was 
such as to indicate the disbelief of the court. 

Witness James B. Brooks, head bookkeeper of the 
Riggs National Bank for the past twelve years (R. p. 
55) and in no wise interested in the outcome of this 
case had corroborated the testimony of witness Donog- 
hue with regard to banking practice. After counsel 
had finished cross examination the court severely cross 
examined the witness, as shown by the record, page 56, 
et seq., which culminated in the following (R. p. 57): 

“The Court: That is all. 

Mr. Ward: 1 take it, your Honor, that Mr. 
Brooks may be excused ? 

The Court: Yes. First, let me ask you this, 
Mr. Brooks. 

The Witness: Yes, vour Honor. 

The Court: How does it happen, then, that you 
ever have anv over-drafts of anvbodv’s account?” 

The manner in which the court reopened and pursued 

the cross examination of this witness, as indicated by 

the record was such as to impress on the jury the 

residual suspicion in the mind of the court. This could 

onlv result in discrediting the witness in the eves of the 

jury. Appellant was powerless to overcome the effect. 

Counsel for appellant endeavored to amplify the pus 

ture by showing (R. p. 58) that most of the over-drafts 

occurring in the Riggs National Bank were in secured 

accounts in which the Riggs National Bank was amply 

protected. 
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“By Mr. Ward: 

Q. Approximately how many of tbpse over¬ 
drafts would be covered by cases where 1 , the bank 
was well secured by collateral on other deposits? 

The Court (interposing): That is nojt a ques¬ 
tion of collateral. j 

Mr. Ward: If your Honor please— 

The Court: I have ruled, and I do not care to 
hear anything further about it. If you want to 
have an exception, you may have one. 

Mr. Ward: I shall have to take an exception to 
that, your Honor. 

The Court: Very well” (R. p. 58). ] 

A further exception to the action of the court <t>n ruling 
out evidence regarding the matter of collateral security 
was taken by counsel on page 59, predicated upon the 
fact that the court's own questions had elicited from 
the witness the answer that over-drafts weri of fre¬ 
quent occurrence in the Riggs National Banp (R. p. 
57). | 

The exclusion of evidence as to the extent jo which 
the Riggs National Bank was protected on account of 
over-drafts so occurring, prevented the appellant from 
rehabilitating this witness in the eyes of the jury. It 
deprived the appellant of the fair presumption to 
which the evidence of this witness entitled hii)a and it 
is submitted that the treatment of these two witnesses, 
Donoghue and Brooks, was such as to deprive the ap¬ 
pellant of a fair and impartial trial and to account in a 
large measure for the excessive and shocking verdict 
returned by the jury in this case. 

i 

That the verdict was excessive and shocking jwas de¬ 
veloped and argued before Mr. Justice Gordoji (page 
90 et seq. of record). In considering the amoupt of the 
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award for $27,500 the Court, on argument for new trial, 
asked if there was a claim for punitive damages (R. p. 
91) and concluded (R. p. 92) that there was no claim 
for punitive damages and no case had been made out 
to warrant such damages. Therefore, the record must 
be scanned to seek the grounds for such compensating 
damage. It can onlv be found in Deland’s statement 
(R. p. 42) that the corporation had earned from $35,- 
000 to $25,000 net income a year, and that the corpora¬ 
tion lost its agency and was forced out of business by 
the cancellation of the agency (R. p. 42). The dis¬ 
honored check, dated August 7th, showed it was to pay 
a March a/c current in full. Ellison, the Comptroller 
of the Commonwealth Casualty Company, and Ken¬ 
drick its President, both testified that the agency was 
cancelled because the appellee was delinquent. They 
never heard of the dishonor of the check in suit until 
after the cancellation of the agency and the appellee’s 
tax statements, later proved that the corporation never 
grossed $25,000 a year, that the highest net was $4,- 
824.04 (R. p. 1 16) for one year and $419.09 (R. p. 23) 
for the other. To let this verdict stand, in the face 
of the evidence of these income tax statements and the 
testimonv of disinterested witnesses, Ellison and Ken- 
drick, appears to appellant to put a premium on per¬ 
jury and prostitute justice, and appellant’s misfor¬ 
tune in not being able to produce at the trial the in¬ 
come tax statements certainly should not prevent this 
Court from considering what a reasonable compensat¬ 
ing verdict might have been and condemning the shock¬ 
ing sum of $27,500 as an evidence of passion and prej¬ 
udice militating the mind of the jury against the de¬ 
fendant. Lacking any other matter, the amount of this 
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verdict, it is submitted, must impeach the Actuating 
motives of the jury that returned it, and constitute 
ample ground for reversal. 

Conclusion. 

It should be pointed out that the witness Frjancis IL 
Deland, President of the corporate appellee, 'plaintiff 
below, knew that the deposit slip which he j selected 
contained conditions and that within a period <i)f forty- 
five days prior to the deposit in question the same wit¬ 
ness had in his own hand-writing filled out eigjht other 
deposit slips with the same printed matter dp them, 
knowing, as he admits, that there were deposit slips 
available that did not have that printed matter bn them. 
The appellant, therefore respectfully submits that this 
constituted a tender by the appellee and the acceptance 
of this deposit by the bank created a contract binding 
upon both the bank and the depositor, and that under 
the terms of the deposit slip the bank had the jight to 
refuse to pay appellee’s check for $1787.59 andj cannot 
be held liable for so doing. j 

Appellant, further submits that the deposit tendered 
by the appellee on August 11th is conclusively shown 
by the evidence not to have been accepted or credited 
to the appellee’s account until after the check jin suit 
was dishonored, that no unnecessary or improper de¬ 
lay or dereliction is shown by the evidence on the part 
of the bank and that irrespective of the terms of the de¬ 
posit slip the evidence shows that the appellee clid not 
have on deposit to its credit sufficient money "o pay 
the check here in suit when it was presented an4 when 
it was dishonored. 
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The appellant respectfully submits that the law ap¬ 
plicable to this case, as disclosed by the uncontroverted 
evidence, is correctly stated in the first prayer, which 
was denied by ihe Court, and that had this prayer been 
granted it would have been tantamount to directing a 
verdict for the appellant, on both counts of the declara¬ 
tion. 


The appellant respectfully submits that the exclusion 
of evidence by the Court of all transactions pfior to 
August 11, 1930 was reversible error for the reason 
that it deprived the appellant of the opportunity to 
show to the jury the fact that the appellee had jmowl- 
edge on August 7th that it was overdrawing jts ac¬ 
count with the bank and that during the intervening 
period it had failed to protect itself against the jeop- 
ardv so created. 

Finally, the appellant respectfully submits that the 
action of the court in cross examining the appellant’s 
witnesses was such as to create prejudice in the piinds 
of the jury and to deprive the appellant of a fair and 
impartial trial. The appellant submits that the uncon¬ 
scionable verdict for $27,500.00 in favor of a concern 
settling its March account current on the 7th of Au¬ 
gust (more than five months after it was due), Raises 
a presumption of prejudice or passion in the miifds of 
the jury. The testimony of Mr. Ellison that thp ap¬ 
pellee’s principal knew nothing about the dishonor of 
the check in suit, and that the cancellation of the con¬ 
tract was because appellee was “delinquent in its 
account over a period of time” (R. pp. 59, 60| 62) 
confirms the presumption. This presumption of j pas¬ 
sion or prejudice, and that the amount of the verdict 
must shock the conscience of the court. 

Wherefore appellant respectfully submits that this 
judgment should be reversed. 

HUSTON THOMPSON, j 
HERBERT S. WARD, 

Southern Building, 
Washington, D. C., 
Attorneys for Appellant. 
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In the United States Court of Appeals 
for the District of Columbia 

i 

January Term, 1936 ! 

I 

i 

No. 6631 

I 

| 

CARY A. HARDEE, RECEIVER, FEDjERAL- 
AMERICAN NATIONAL BANK AND TjRUST 
COMPANY, SUCCESSOR TO MERCHANTS 
BANK AND TRUST COMPANY, APPELLANT, 

V . | 

GEORGE H. PRICE COMPANY, INC., A CORPORA¬ 
TION, APPELLEE. 

i 

BRIEF ON BEHALF OF GEORGE H. PRICE 
COMPANY, INC., A CORPORATION, 

APPELLEE. I 

- 

Introduction 

Although appellant in its plea entered a general 
denial of all allegations of the declaration, it^ only 
specific allegation was that appellant did not have a 
sufficient sum of money to pay its check for $1,787.59 
on deposit and subject to its check on the Uth of 
August (R. 5). | 

This was the issue upon which the case was tried 
in the lower court. 

Appellant contends this to be a question of }aw— 
appellee submits that it is a question of fact. 
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The facts being important to a determination of the 
questions raised, it is considered appropriate to restate 
certain evidence. 

Supplemental Statement of Facts 

Appellee was a corporation engaged in the writing 
of bonds in the District of Columbia, holding a power 
of attorney from the Commonwealth Casualty Company 
of Philadelphia. It was a customer of the Merchants 
Bank and Trust Company and enjoyed a lucrative 
business. 

In August, 1930, it mailed its check to the Common¬ 
wealth Casualty Company, its principal, in the sum of 
$1,789.78. 

During banking hours on the 11th of August, 1930, 
a deposit of $599.55 was delivered to and accepted by 
the Merchants Bank and Trust Company and credited 
to the accoun: of appellee, so that, at and prior to the 
closing of th( bank on that day there stood upon the 
books of the bank credits to appellee in the sum of 
$1,987.01 (R. 68). 

After the closing of the bank, and between 3:30 and 
4 p. m., the check for $1,789.78 was presented by a 
notary public for payment (R. 46). 

The bank refused payment of this check, charging 
appellee’s account the sum of 50 cents for the work 
necessitated by appellee drawing this check against 
insufficient funds. 

The correct statement of appellee’s account with the 
bank is as follows (R. 68, Exh. 4, p. 81): 

Old Checks in New 

Balance Date Detail Date Deposits Date Balance 

1,387.46 I Aug. 11,’30 599.55 Aug.11,’30 1,987.01 

1,987.01 Aug.12/30 .50 Aug.12/30 1,510.00 Aug.12/30 3,496.51 
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August 12, 1930, the bank caused a wire td be sent 
to the Philadelphia bank, which cleared the check in 
Philadelphia, to “destroy Protest Notice” (R. 47). 

August 15, 1930, the agency of appellee ^as can¬ 
celled by its principal, Commonwealth Casualty Com¬ 
pany (R. 81, Exh. 5) and shortly thereafter Appellee 
closed its doors, being unable to re-establish it$ agency 
(R. 42). ! 

August 15,1930, the bank credited appellee’s jaccount 
with the 50 cents charged against it on the 12th |(R. 68), 
and wrote the following letter (R. 41): 

Merchants Bank & Trust Company 
Washington, D. C. 


Harry J. Donoghue, j 

Treasurer. | 

August 15,11930 

Commonwealth Casualty Co., | 

Philadelphia, Pa. 

Gentlemen: I 

On Monday, August 11th, we returned a check 
in the amount of $1787.59 made to your orqer and 
drawn on this Bank by George A. Price Copipany 
of the Smith Building, this city. j 

This matter was called to our attention l^ter in 
the day and we immediately took the check up in 
cash and had the local Clearing Bank wiri your 
Philadelphia Bank advising payment of the! check 
and asking that they disregard protest notices 
which had already been mailed. We are ncjw ad¬ 
vised that the protest notices have fallen intp your 
hands and that you are of the opinion that the 
check is still unpaid. Again, we wish to statje that 
this check was paid in cash on August 12thi We 
returned this check in error, as the Drawee always 
carries a substantial balance. We trust thalt this 
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error on our part will not injure the good standing 
of George A. Price Company with your institution. 

Very truly yours, 

/a/ Harry J. Donoghue, 

Treasurer . 


ARGUMENT 
Deposit Slip 

The controlling question raised in this appeal is the 
effect of the printed matter upon the deposit slip, appel¬ 
lant contending that by reason thereof the court should 
treat the deposit as one for collection only. 

Appellee contends that the nature of the deposit was 
a question of fact properly left to the jury to decide. 

Admittedly the established law is that when paper 
is endorsed without restriction by a depositor and is 
at once passed to his credit by the bank, as in the 
instant case, he becomes the creditor of the bank and 
the bank becomes the owner of the paper. 

City of Douglas v. Fed. Reserve Bank, 271U. S. 489; 

Union Elec. Steel Co. v. Imperial Bk., 286 Fed. 857; 

Gen. Amer. Tank Car Corp. v. Goree, 296 Fed. 32; 

In re Ruskey, 5 Fed. (2nd) 143. 

The bank had the right by contract to change this 
relationship to its depositor and this can be done pro¬ 
vided the depositor consents thereto, or has notice 
thereof and acquiesces therein. 

It is a usage, of which this court will take judicial 
notice, that banks require customers to list cash and 
checks to be deposited on slips of paper provided for 
this purpose and kept in the bank, the depositor enter¬ 
ing in the spaces provided therefor his name, address, 
date, and deposits, and delivering the same to the bank. 
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It was this memorandum slip that the bank chose to 
alter into a combination deposit slip-contract, the con¬ 
tract portion to carry into effect the annulment of its 
then existing contract. This it did by carrying the 
uncollected items to appellee’s credit; by re-cjrediting 
appellee with the 50-cent charge; by cashing the check 
on August 12,1930, and by writing the letter three days 
afterwards. 

The alleged contract was printed in fine type, so 
fine indeed that Mr. Deland, the one who filled out the 
deposit slip, testified when asked to read it that it 
could not be read without the aid of a magnifying glass 
(R. 45). This statement was also made by counsel for 
appellant when he had to read from a typewritten 
copy of its contents to the jury, instead of u^ing the 
deposit slip. It was for the jury, under proper instruc¬ 
tions by the court, to find what the contract was with 
regard to the checks deposited. 

It is a familiar rule of law, which needs no criticism 
of authority, that acts of parties to a contract}, which 
of themselves construe the contract, are the true con- 
struction of a disputed contract. 

Appellant phoned to appellee on the 11th to deposit 
funds to cover check (R. 48, 53) and appellee, kpowing 
the check would be presented that afternoon, deposited 
checks drawn on local banks, which could ha\fe been 
cashed quickly. This action negatives knowledge on 
appellee’s part of what was printed on the deposit slip. 

That the bank construed its own contract w^th ap¬ 
pellee was proven by crediting back the 50-ce]jit item 
(R. 86); by causing the telegram to be sent to (Jestrov 
protest notice (R. 47); by their letter (R. 41); dnd Mr. 
Donoghue’s statement on the 12th after an examination 
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of the books of the bank, i ‘ The check is perfectly good 
and I cannot understand it” (R. 40). 

The intention of the parties governs—this intention 
and the construction placed upon the contract by the 
bank was a proper question to be submitted to the jury. 

Col. Nat’l Bk. v. Newton, 80 Fed. (2nd) 696; 

Henderson v. Slivinson, (1875) L. R. 2 Sec. & 
Div. 470; 32 L. T. 709; 39 J. P. 596, H. L.; 

Colorado v. Nat’l Bk. of Denver v. Newton, 80 Fed. 
(2nd) 696; 

Re Kountze, 79 Fed. (2nd); 

Douglas v. Fed. Reserve Bk., 271 U. S. 493; 

Dirnfield v. Fourteenth St. Saving Bk., 37 D. C. 

App. 13. 

The Federal Rule in this jurisdiction is that courts 
always adopt the construction of a contract, which the 
parties thereto place upon it. 

Consaul v. Cummings, 24 Appeals D. C. 36; 

Waters v. Kopp, 34 Appeals D. C. 575; 

American Graphophone Co. v. Smith, (S. C. D. C.), 
3g W. L. R. 506. 

A second question relating to the deposit slip is that 
of a waiver. The bank waived the contract as set forth 
in small type on the deposit slip. About that, there can 
be no question. 

District of Columbia v. Camden Iron Works, 15 
App. D. C. 198. 

The printed matter on the deposit slip tended to show 
a conditional understanding. Therefore, all of the evi- 
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dence had in relation to the deposit and what |he bank 
did was a question of fact for the jury. 

Rhees v. Morris, 52 App. D. C. 27. 

Credit Was Given Before Dishonor of Check 

Appellant contends the deposit was not credited until 
after check had been presented. The bank records are 
the best evidence of this disputed fact. I 

The deposit was made in the usual course of business, 
which then meant before 3 p. m., as at that hour the 
doors of the bank were, at that time, closed to deposi¬ 
tors. The check was not presented until after |3:30 as 
it was not received by the Notary from the [Metro¬ 
politan Bank until that hour (R. 46). 

The bank’s account with appellee shows: 

1. The entry of the deposit and a bank balance as 

of the 11th of $1987.01 (R. 68). j 

2. No other entry appears under date of thle 11th. 
On the 12th appears an entry of an item of 5j) cents 
charged against appellee for causing the checlj: to be 
presented (R. 68). 

This was a question of fact to be submitted to the 

jury. i 

l 

Instructions of the Court 

No objection or exception was taken to the charge 
of the court to the jury (R. 90). Therefore, thi^ ques¬ 
tion is waived on appeal. I 

Walsh v. Rosenberg, 65 App. D. C. 157, cert. di.; 

Pelham Mills v. U. S., 79 Fed. (2nd) 522. j 
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Consolidation 

The articlbs under which the Merchants Bank merged 
with the Federal American National Bank were en¬ 
titled a consolidation, but it was, in fact, a merger. 
The Merchants Bank merged into and became a part 
of the Federal American National Bank. The Federal 

American National Bank did not lose its identity. The 

* 

agreement (R. pp. 71, et seq.) shows a merger. 

In Cramer v. Overfield, 222 P. 85, 115 Kan. 197, the 
court said that although the words “merger’’ and 
‘ 4 consolidation’’ in connection with corporations have 
distinct meanings and when employed with technical 
accuracy apply to definite forms of union, both are 
permissibly used to indicate various arrangements by 
which two companies become united in interest. 

Questions 

The trial court did not err in sustaining objections 
to questions relative to transactions prior to the one 
in issue. However, answers to the questions pro¬ 
pounded were already before the jury, so that the 
appellant suffered no harm, and it would have been 
cumulative testimony or undisputed evidence. 

Interrogation of Witnesses by Court 

No objection was made to the questions propounded 
by the court—the questions were proper as was the 
conduct of the court, but because no exceptions were 
reserved, these questions are waived. 

It w’as the court’s duty to see that the issue was not 
obscured; that the testimony be not misunderstood by 
the jury. It needs no citation of authorities to support 
the Federal rule of broad latitude of the court in the 
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interrogation of witnesses. The court has tite right, 
furthermore, to express its opinion upon the evidence. 

Fidelity and Deposit Company of Md. v. ijates, 76 
Fed. (2nd) 160, 170; | 

Kellenlach et al. v. U. S., 202 Fed. 577. 


Verdict Not Excessive 

. 

Appellant suggests the excessiveness of the verdict 
and gives as its reason that the testimony of Mr. Deland 
conflicts with the income tax reports. 

The evidence is that the company enjoyed aj net in¬ 
come of twenty-five to thirty-five thousand dollkrs per 
year. The bank statement shows deposits for the month 
of August, by this firm, of six thousand two hjundred 
dollars. | 

One of the issues was the earnings of the business set 
forth in the declaration, as twenty-five thousand dollars 
a year (R. 4). 

The verdict in the light of the testimony was not 
excessive. 

The original defendant w r as the bank with which 
appellee carried its account. It had in its possessions 
its deposits and withdrawals over a period of years; 
that it had access to the income tax statements of 
appellee cannot be denied, for appellant produced them 
in court. It unquestionably knew or had witpin its 
grasp more evidence of the financial status of appellee 
than it cared to disclose to the jury; or upon wjiich it 
was unprepared for the trial. 

Appellant did not introduce evidence to counteract 
or contradict the effect of this testimony. 

Mr. Deland, the witness referred to in the niotion, 
was the first witness at the trial, wilieh lasted' seven 
days. This witness testified that the corporation filed 
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income tax returns but no further questions were asked 
relative to the returns, nor was that witness cross- 
examined relative to the income of the corporation, nor 
was an attempt made to produce the income tax returns 
at the trial. 

No endeavor is made upon its motion for a new trial 
heard four months later to question the earnings of 
the company. 

The verdict was rendered June 25. Five months 
later, and not until the case was in this court did 
appellant seek to bring forth any evidence relative to 
the earnings of appellee. 

Excessiveness of verdict is not reviewable where con¬ 
tention was first raised on motion for new trial; nor 
is the denial of a new trial assignable as error. 

Jarvis v. Bostic, 65 Appeals D. 0. 50. 

Motion to Vacate 

The record contains a motion to vacate the judgment 
filed after the appeal was perfected. This motion 
was denied by the lower court, but being filed at the 
same time that the designation was filed, and being 
included in said designation, it appears in the record 
of this court, but the significant fact is that the action 
of the trial court in denying said motion does not appear 
in the record. 

A motion is now pending in this court to remand the 
case to permit the lower court to hear this motion to 
vacate. To this motion, appellee has filed a reply. 

As this question is not presented by the assignment 
of errors it should not be considered. 

Col. Pectuns Corp. v. R. Byrne. B. Inc., 73 Fed. 

(2nd) 18; 

Helvering v. Helm Holz, 64 D. C. Appeals 114. 
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The affidavit filed in support of the motion is not a 
part of the record, as it is not included in the Bill of 
Exceptions. j 

Stewart v. Wyoming Cattle Ranche Co., 126 U. S. 

383; | 

Evans v. Stetnich, 149 U. S. 605 ; 

Russell v. Sothard, 12 How. 139. 

There must be an end to all litigation. Appellant 
had three years to prepare his case; seven days, and 
longer, if desired, to try the case; four mouthy to ask 
for new trials; and yet, after all this time has passed 
and the case has arrived in this court, it seeks to reopen 
the case to permit it to introduce documents! which 
could have been produced at the trial and which! if P r °- ■ 
duced would not necessarily have changed the! result. 

They do not prove that the testimony at the trial was 
false. Income, as defined for tax purposes by tjie gov¬ 
ernment, is not identical to income as defined in |the lay 
mind. Income tax statements are no yardsticks to 
measure the truth or falsity of other testimony! 

Angle v. U. S., 162 Fed. 264. j 

And how can appellant reconcile the deposits w]ith the 
income tax returns—are the records of deposit ^rong! 

Wherever an issue exists in any action -or proceeding, 
each of the parties should anticipate that his adversary 
will offer evidence to support his side of the case, and 
should be prepared to meet such evidence with counter¬ 
proof. 

2 Freeman on Judgments, (4th Ed) Sc. 489; | 

Plaster Co. v. Ble Township, 51 Kan. 730. j 
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It is not charged that the appellant was prevented 
by appellee from fully presenting his case by fraud or 
deception practiced on him by his opponent, and upon 
the allegations contained in his motion to vacate, is not 
entitled to the relief asked. 

U. S. v. Throckmorton, 98 U. S. 61; 

Fidelity Storage Co. v. Urice et al., 56 D. C. Ap¬ 
peals 203 ; 

Koop et al. v. Acken, (Neb.) 132 N. W. 721. 

For the foregoing reasons, it is respectfully sub¬ 
mitted that the judgment of the lowrer court should be 
affirmed and the motion to remand denied. 

Respectfully submitted, 

Foster Wood, 

710 Fourteenth St., N. W., 

Attorney for Appellee. 
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Cary A. Hardee, Receiver, Federal-American National 
Bank & Trust Company, successor to Merchants 
Bank and Trust Company, Appellant , 
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I 

George H. Price Company, Inc., a corporation, 

Appellee. 

i 

- I 

! 

APPELLANT’S SUPPLEMENTAL ANp 

REPLY BRIEF. I 


INTRODUCTION. 

i 

The following matters appear in appellee’s Ibrief, 
not supported by the record, and, therefore, ade not 
covered in the brief filed by appellant. 

i 

I. Income Tax Reports. 

I 

(1) On page 9, last paragraph, reference is maide to 
witness Deland’s testimony that the corporation filed 
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income tax returns but that no further questions were 
asked relative to the returns, etc. 

The transcript of the testimony shows on page 50 
the following: 

“By Mr. Ward: 

Q. When did Price & Company last file an in¬ 
come tax statement ? 

A. I could not tell you that; but the records 
would show. 

Q. Have you any idea, approximately, of the 
year? 

A. I have not, 

Q. Would it have been in 1933? 

A. It certainly would have been, if there had 
been anv income. 

Q. Was there any income in 1933? 

A. I do not recall. 

Q. When was the charter of Price & Company 
canceled, or was it ever canceled? 

The Court: If he knows. 

The Witness: I do not know. 

Bv Mr. Ward: 

Q. Did Price & Company file an income tax 
statement in 1930? 

The Court (Interposing): What has that to do 
with it? 

Mr. Ward: I think we are entitled to find out 
something about these books, your Honor. 

The Court: Whether or not they filed an income 
tax statement does not show anything about the 
the books. He told you that he did not know the 
exact time, but that some time two or three vears 
ago he saw the books; that thev foreclosed the 
mortgage; that he had to move out, and that he 
has not seen them since. * * *” 






It is certainly clear from the foregoing that this 
witness refused to testify that the corporation filed 
income tax returns and that the Court stopped] further 
interrogation on this subject. 

II. Excessive Verdict. 

(2) Reference is made to the ninth paragraph of 
motion for a new trial (R. p. 9). It is respectfully sub¬ 
mitted that this point challenges the weakness of the 
evidence to substantiate a verdict of $27,500.00^ or any 
amount, and the excessive nature of the verdict. 

It is further submitted that until after a verdict 
has been rendered the question of whether or not it is 
excessive cannot be known and that a motioij for a 
new trial is the first and earliest possible morlaent at 
which this matter can be raised. ! 

III. Acceptance, Credit of Deposit. 

(3) With reference to counsel’s contention that 
credit of the $599.55 deposit was entered on the books 
prior to the dishonor of the check for $1787.59 and 
that this in all events was a question for the jury, ap¬ 
pellant desires to point out that all of the evidence es¬ 
tablishes this credit was made after the dishonor of 
the check and that there is no evidence from whi]ch the 
jury can find that it was made before the dishonor 
of the check. 

The transaction is fully explained in the testimony 
of appellant’s witnesses as follows: | 

Appellant’s witness Mathieson introduced a cdpy of 
the protest notice (R. p. 46) showing that upoi^ pre¬ 
senting the check between 3:30 and 4:00 o’clock P.M. 
he was informed by the teller that there was “not| suffi¬ 
cient funds according to our books ’ ’ and that if he 
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had received any other reply he would have so stated. 

Appellant’s witness Donoghue testified that when he 
returned to his desk after 3:00 o’clock P.M. on August 
11, 1930, the deposit slip was handed to him by one 
of the tellers (R. p. 48). That he called the Federal- 
American National Bank and learned that the largest 
check on the deposit slip ($553.70) was good and would 
be paid on the following day. Witness then called the 
National Metropolitan Bank which presented the check 
and learned that it had been turned over to the notarv 
for protest and that the $599.55 deposit did not go 
to the credit on the books until after he had telephoned 
the National Metropolitan Bank and had learned that 
this bank had turned the $1787.59 check over to the 
notary for protest. That the $1787.59 check was 
paid on August 12, 1930 and the protest notice was 
attached to it when paid. 

Appellant’s witness Brooks testified (R. p. 55) that 
if the $599.55 deposit had been posted when the 
$1787.59 check was presented the notary would have 
been informed that the check was drawn against un¬ 
collected items (R. p. 56) and the bank would refuse 
to pay it. 

The burden of proof that this money was on deposit 
and subject to check for $1787.59 when the check was 
dishonored was on the appellee. 

There is' no testimony by appellee as to the hour on 
August 11, 1930 when this deposit was handed to the 
bank teller. The stenographic record (p. 212) shows 
that the witness Deland stated he did not know what 
hour the deposit was made. 

Appellee’s Exhibit 3 (R. p. 40) is a notice of pro¬ 
test dated August 11, 1930 showing a presentment to 
the Merchants Bank & Trust Company for payment of 
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a check for $1787.59 dated August 7, 1930, whiph was 
dishonored because there was not sufficient funds ac¬ 
cording to our books. 

Appellee’s Exhibit 4 (R. p. 81) is a notice from the 
Merchants Bank & Trust Company advising that the 
check for $1787.59 in favor of the Commonwealth 
Casualty Company was presented for payment pn Au¬ 
gust 11, 1930 and returned on account of insufficient 
funds to your credit , according to our books, etc. 

Appellee’s Exhibit 1 (R. p. 68) is a bank statement 
showing a deposit of $599.55 made some time on Au¬ 
gust 11, 1930, which after credit created a new bal¬ 
ance sufficient to pay the check for $1787.59, | which 
check was in fact paid on August 12, 1930 out $f this 
balance. 

The foregoing is all of appellee’s evidence bearing 
directly on the time of day the deposit of $599.55 was 
accepted and credited. 

Witness Deland (R. p. 40) testified that on August 
12, 1930, Mr. Donoghue had told him “that check is 
perfectly good and the account is perfectly good and I 
cannot understand it.” This was true on August 12th, 
but it was not true on August 11th. Mr. Donoghue’s 
letter of August 15, 1930 (which counsel would interpret 
as an admission bearing on the date and hour of cpdit) 
states (R. p. 41) that the check was returned oji Au¬ 
gust 11th, and (R. p. 42) that the check was p^iid in 
cash on August 12, 1930. This is all of appellee’s testi¬ 
mony on the subject. This letter was written oji Au¬ 
gust 15th, after the transaction was closed, an4 was 
admittedly written to help appellee. Yet appellee’s 
witness Deland had the letter photostated before he 
presented it and testified that the photostat was hand¬ 
ed to him bv witness Donoghue, when in fact ii was 
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the original and not the photostat that was handed to 
him. 

IV. Erroneous Charge. 

(4) The appellee complains that no exception was 
taken to the charge of the Court in this case. The 
errors in this charge are, however, covered by the ex¬ 
ceptions taken to the granting of plaintiff’s prayers 
and the denial of defendant’s first prayer. 

The la$t sentence of plaintiff’s first prayer reads 
as follows: 

“* * * And you are further instructed that the 

m/ 

law presumes that a firm engaged in business sus¬ 
tains damages bv the dishonor of its checks.” 

The outstanding error in this instruction is that it 
applies to a case in which the check was lawfully dis¬ 
honored, as in the present instance. The objectionable 
portion of this prayer was incorporated by the Court 
in its charge to the jury, as appears in the first para¬ 
graph record page 86: 

“* * * You are further instructed that the law 
presumes that a firm engaged in business sus¬ 
tains damages by the dishonor of its check. * * *” 

There is no place in the charge of the court to the 

jury in which this sweeping statement is corrected 

or restricted in anv manner. The effect of such an un- 

* 

qualified charge that the dishonor of a check pre¬ 
sumes that a firm sustains damages is to say in sub¬ 
stance to the jury—even if this check is dishonored 
rightfully! you must find a verdict for the plaintiff for 
damages. Under such an instruction it might well 
be that the jury in this case found for the plaintiff be¬ 
cause of damages which it believed the plaintiff had 


suffered even though the dishonor was lawful, j There 
is no wav to tell from the verdict whether or nbt this 
was the state of mind of the jury. If this was the 
state of mind of the jury because of this instruction, 
then all of the evidence with respect to the contract 
as shown on the face of the deposit slip would have 
been eliminated from consideration by the jur^. Ob¬ 
viously, such an instruction w^as not only erroneous 
but seriously prejudicial and damaging to the defen¬ 
dant. 

Jaselli v. Riggs National Bank , 36 App. D. C. 

159. ' ' I 


CONCLUSION. 

From this state of the record it is respectfully sub¬ 
mitted that there is no evidence to support a tending 
by the jury that credit was given for the deposit in 
question before the dishonor of the check, but qn the 
contrary that all of the evidence, both of appellee and 
appellant, establishes that the credit was not entered 
until after the check in question was dishonored. 

Huston Thompson, 

Herbert S. Ward, 

Southern Building, j 
Washington, D. C., 

Attorneys for Appellant. 




